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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2534 
P. H. DREWRY, Plaintiff in Error 
vers1is 
~JOHN R. DOYLE, RECEIVER OF FIRST NATIONAL 
BANK AND TRUST COMPANY, J. W. Y. POOLE, 
EXECUTOR OF' ESTATE OF W. E. POOLE, PAUL 
ROPER, PETERSBURG HOSPITAL, INC. 
PETITION FOR APPEAL AND SUPERSEDE.AS. 
To the Chief Justice and Associate Justice of the Swprerne 
Court of Appeals of Virginia: · 
Your petitioner, P.H. Drewry, respectfully represents that 
lie is aggrieved by a certain de~ree entered on the 12th day 
of June, :1941 (R., p. 28), a certain decree, entered on the 23rd 
day of June, 1941 (R., p. 40), and a certain decree entered 
on the 2nd day of July, 1941 (R., p. 57), all of which said 
decrees were entered in the Hustings Court of the City of 
Petersburg, Virginia, in a certain cause therein depending· 
in the said Court in the Chancery side thereof, wherein First 
National Bank and Trust Company was complainant and J. 
W. Y. Poole, Executor of the Estate of W. E. Poole, deceased, 
and others were named defendants. 
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NATUR,E OF THE CAUSE. 
This cause was a creditors suit instituted by First Na-
tional Bank and Trust Commmv, on its behalf and on behalf 
all other creditors of the Estate of W. E. Poole, deceased, 
who may come in and contribute to the costs of the suit, 
ag·ainst ,J. W. Y. Poole, in his own right and as execmtor of 
the last will and testament of W. E. Poole, deceased. Your 
petitioner, together with Ella V. Young, Mary E. Poole, R. T. 
Wihmn, R. L. Young·, Rohert A. Mckenny, Administrator c. 
t. a., d. b. n., of the estate of John W. Long, deceased, 
2• Eoline S. Long, Lee's Mill •Pond Hunting and Fishing 
Club, Southside Realty Company, Incorporated, and T. 
F. Knock, were named parties defendant to the bill of com-
plaint for the sole reason that it was alleged that they had 
certain interests in certain real estate specifically described 
and mentioned in the said bill ( the '' Isle of Pines'' property 
~nd the joint adventure, which, as will appear hereinbelow, 
constitutes the sole subject matter of this appeal, was not 
mentioned in the bill). 
PLEADINGS. 
The pleadings in this cause, relating in any wise to your 
petitioner, eonsist, as is shown by the Record, exclusively of 
the following papers: 
a. The bill of complaint (R., p. 2). 
b. The petition of Paul Roper, coming· into the suit a~ 
party complainant and creditor of the said Estate of W. E. 
Poole, deceased (R.., p. 18). 
c. The petition of Petersburg Hospital, Inc., coming into 
the suit as party complainant and creditor of the said estate 
(R., p. 25). 
d. The motion of your petitioner, P. H. Drewry, that tho 
decree of ,Ju1H~ 12, 1941, be vacated (R .. p. 38). 
e. The l)etition of your netitioner~ P. H. Drewry, seeking 
certain relief against the decree of ,June 12~ 1941~ and seek-
inµ: contribution against the estate of W. E. Poole for cer-
tain payments made by him tmd to set off the same against 
tl1e said decree (R., p. 41 ). 
f. Demurrer to the- said petition (R,., p. 5t). 
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FACTS. 
The facts of this matter, as they relate to your petitioner, 
are exclusively concerned with a certain joint adventure en-
tered into in year 1920 by ·and between R. L. Young, P. H. 
Drewry, W. E. Poole and R. E. Long. This joint adventure 
is known and referred to as the "Isle of Pines" transaction. 
The Bill of Complaint contains no mention of the said joint 
adventure nor of the property known as ''Isle of Pines" in-
volved therein. R. E. Long, one of the parties to the said 
joint adventure, was not before. the Court in any capacity and 
your petitioner and R.. L. Young, as the bill of complaint 
3* clearly shows, were made parties *defendant for pur-
poses entirely unrelated to the said joint adventure. No 
word, phrase, sentence or paragraph in the bill of complaint 
would indicate to any person that the rig·hts of the parties 
to the said joint adventure were involved in the litigation 
or that they could be called upon to def encl their rights there-
in. The decrees of which your petitioner here complains re-
late exclusively to the said joint adventure. 
By decree, entered May 8, 1934 (R., p. 16), this cause was 
referred to Commissioner R. D. Gilliam, who died before 
niaking any report. Thereupon, by decree entered October 
12, 1936 (R., p. 25), this cause was ref erred to Commissioner 
Wm. Hodges· Mann, Jr., who filed three reports, as follows: 
The first report on April 28, 1937, a preliminary report on 
April 14, 1938, and the final report on December 9, 1939. 
These reports and the depositions, exhibits and matters filed 
therewith are very voluminous and by agreement are not 
copied into the record. Only a very small portion of the 
said voluminous papers have any bearing upon the said joint 
adventure or upon the issue involvAd herein. The dep~i-
tions of R. L. Young and your petitioner, filed with the re-
port of April 14, 1938, contain all of the testimony having a. 
bearing upon the '' Isle of Pines'' transaction. In the in-
terest of conciseness and for convenience to the Court we 
here quote all of the testimony of R. L. Young and your pe-
titioner relating to the "Isle of Pines" transaction, which 
embraces all of the testimony in the record conc:erning tlw 
subject matter of this. appeal: 
Testimony of R. L. Young, pages 18-21, inclusive, of depo-
sitions: 
Q. Mr. Young·, did Mr.· Poole own any real estate or any 
interest in real estate that you know of in Chesterfield 
County! 
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A. He had the Mill site at Campbell's Bridge and then he 
had an interest in a .,iece of propert~· of 1,426 acres that. 
stood in my name. After the property was paid for he would 
have had an. equity in that. 
Q. That was all the property in Chesterfield that he bad 
an interest in T 
A. So far as I know. 
Q. Will you state the circumstances under which the 1,42.6 
acre tract purchased and sold Y 
4• • A. 1,426 acres of land in Chesterfield County, Virginia, 
standing in the name of R. L. Young. This property was 
later surveyed and found to contain 1,421 acres. This prop-
erty was purchased January 7th, 1920~ for the sum of $18,-
087 .50 by R. L. Young, P.H. Drewry, ,v. E. Poole and R. E. 
Long, and by agreement was put in the name of R. L. Young 
until paid for or sold. All of the purchase price of this prop-
erty was borrowed by Mr. Poole, Mr. Drewry, Mr. Long and 
myself. TI1is property was put in my name with the under-
standing that all of the money that was borrowed to pay for 
the same would have to be paid, together with interest and 
taxes, each one paying his proportionate part of the ca.rry-
ing charges, plus the cost of the property. In March or Feb-
ruary, 1936, one of the parties holding a note against this 
property was very anxious to get his money when we were 
not in position at that time to pay this off and he was about 
to sell the note to some parties in Richmond. He had been 
to Mr. Drewry and offered to sell it to him. We were afraid 
that if this note was sold to the parties in Richmond, beiuA' 
as it was only a short time note for 60 or 90 days, I don't 
remember which, that when it became due that those parties 
would put the property up and sell it, and as property o·f 
this type was not in demand at that time we felt that we 
would lose all of the interest and enrrying charges that we 
had put into the property and possibly wind up with a de-
ficiency judgment if it was allowed to go to sale. Mr. Drewry 
said he would try to refinance this property and in endeavor-
ing to do so he found that he could not do so without putting 
up additional collateral, so he came to Mr. Long, Mr. J. W. 
Y. Poole, Executor of the Estate of W. E·. Poole, and myself, 
and asked if we were in position to put up any extra col-
lateral in order to re-finance this property. :Mr. Long and 
myself and Mr. Drewry did put up additional collateral and 
::M:r. J. vY. Y. Poole, as executor, saicl that he did not have 
any collateral' to put up and therefore could not enter into a 
proposition of refinancing the property and carrying it on 
any longer. At that time there was something like $~,500.00 
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aecri.. CL. taxes which had to be financed along with the land, 
so in order to keep from losing this property and .. possibly 
everything that we had put into it, I deeded the property to 
Mr. Drewry and he in turn gave a deed of trust, inch ding 
this property and several pieces of property belonging to 
himself, one piece belonging to my wife, one piece belonging 
to Mr. R. E. Long and his wife. This extra. collateral at the 
appraised value was something over $21,000.00. From April 
21, 1'936, which I think is the date of the deed of trust made 
by Mr. Drewry, the estate of W. E. Poole did not pay any 
more carrying charges and did not sign the note which was 
secured by this deed of trust. As stated above Mr. J. W. Y. 
Poole said they were in no position to help carry this pur-
chase on any longer. In December, 1936, Mr. Drewry sold 
this property, and after figuring out the total cost of carry-
ing· the same, the property stood us about $37,000.00 and th9re 
was no profit to be divided among anyone. There was a dif-
ference between what was still unpaid at the time of the sale 
and the selling price of the property due to the fact that we 
]iad kept up the interest for a long· period of time, witli the 
exception of Mr. Poole's Estate being unable to carry their 
part from April, 1936. ]\fr. Drewry put up over double the 
collateral that was put up by Mr. Long and myself due to 
the fact that Mr. Poole's Estate could not put up any thing 
and we felt tha.t the Estate no longer had any interest in the 
property when they came to the point that they could not 
carry their part as agreed on in the original purchase. 
Q. When this land was originally purchased ·by you, Mr. 
Drewry, Mr. Poole and .M' r. Long, how was it paid fort 
A. The entire purchase price was borrowed. We borrowed 
$5,200.00 and made a ea.sh payment which I think was 
$5,000.00, the $200.00 extra possibly being discount that we 
had to pay at the time we borrowed the $5,200.00. We then 
gave a deed of trust to the owner for the difference amount-
ing to approximately $13,000.00. The property was then put 
in my name with the understanding that any money borrowed 
to pay on this property would have\ to come out of the sale of 
the property before any body had any equity in it. 
5t!s •Q. How much did the property bring when it was 
finallv sold Y 
A. I cannot give vou the exact figures, but it was around 
$24,000.00 and something. Between $24,000.00 and $25,-
000.00. 
Q. As I understand it this land was not security for the 
payment of the sum of $5,200.00 that you stated was bor-
rowed? 
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A. It was not secured by a deed of trust, ,but in our origi-
nal agreement it was security for any money that we had to 
borrow to pay on this property and there was no equity com-
ing to any. of -us until all the carrying charges and purchase 
price of· the property was taken care of. 
Q. V{as this agreement between you and Mr .. Drewry and 
Mr. Long, that you have reference to1 in writing! 
A. I don't think so. It's been 17 yea.rs ago and I don't re-
call that it was in writing·. 
Q. Is Mr. Poole's Estate entitled to any refund on amounts 
paid on the land 7 
A. I think Mr. Poole's E·state lost any refund that. might 
be coming to him due to the fact that he could not carry out 
his oblig·ation in April, 1936. 
By the .Commissioner: 
Q. As I understand from your statement the property was 
purchased for something more than $18,000.00 and sold at 
a price between $24,000.00 and $25,000.00. What was done 
with the difference Y 
· A. ·what difference there was left after paying all of the 
purchase price and all expenses incurred in connection with 
the property was divided between Mr. Drewry, Mr. Long and 
myself pro rata, according to what we had paid out. · Mr. 
Drewry having acquired the interest of Mr. Poole in April, 
1936, as he had put double the collateral we bad, due to the 
f~ct that Poole's Estate bad not put up anything. 
By Mr. ,Freeman: 
Q. ·Mr. Young, Mr. Poole, and/or his Estate did from time 
during the exis_tence of this agreement pay certain sums of 
money on this oblig·ation, did he not Y 
.A. Yes. 
Q. Was any part of this money ever refunded to Mr. ·Poole 
or his Estate? 
A. No. So far as I know. 
Q. Are the amounts of such payments known· to you? 
A. No. 
Q. Is it a fact that from 1920 up to the time of Mr. Poole's 
death that\ he paid his pro rata part of the obligations, so far 
as you know? 
· A. I think that he did. 
6a ~Q. Since Mr. Poole's death, has his estate paid aiiy 
part of this obligation T · 
A. I will go further than that, I think Mr. Poole and his 
estate l1ad paid their pro rata part up to April, 1936. 
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Q. What amount was still due in April, 1936, on the pur-
cha Re price of this real estate T 
A. I could not give you this unless I looked at the state-
ment Mr. Drewry had. I can get that for you from him. 
Q. When the refund you mentioned was divided pro rata 
between yourself, Mr. Drewry and Mr. Long, was Mr. Poole's 
executor consulted Y 
A. I think he was, but Mr. Drewry can give this informa-
tion. Mr. Drewry closed the transaction, the property being 
in his name at the time of sale. 
Q. Mr. Young, I note from the account .filed by Mr. ,J. W. 
Y. Poole, Executor, that on April 13, 1932, he paid to the 
Petersburg Savings and American Trust Company the sum 
of $1,300.00 which he. states in his account is to secure a re-
lease of li~bility on a note of P. H. Drewry and others, origi-
nallv $5,200.00. Is this the note given for the cash payment 
of this property Y 
A. Yes, plus the cash discount on the property. 
By Mr. Old: 
Q. Mr. Young, at the beginning of this transaction for the 
purchase of the .1,426 acres, known as Isle of Pines, did any 
party to the transaction consider that he would participate 
in the sale of that property unless he had earried out his 
part of the portion of carrying the property. 
A. I would not think so. I can only answer for myself 
and say I would not expect it. It was our understanding 
that each one wa.s to carry out his proportionate part of the 
carrying charges before there was any equity coming· t9 any-
body. 
By the Commissioner: 
Q. Is it not a fact that for some 16 years either Mr. Poole 
or his estate had been putting· up their part of the carrying 
charges! 
A. Yes, sir. 
Q. .And the carrying charges from April, 1936, to the time 
of sale were necessarily very small in comparison to wl1at 
had been paid, were they not? 
A. It was the carrying charges from April to the· time of 
sale plus the collateral whfoh we had to put up of $20~000.00 
to keep from being jeopardized by sale, in which case we felt 
we would not only lose all the carrying- charges which we 
had put up, but would possibly be liable f.or a deficiency judg·-
ment. 
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By Mr. Freeman: 
Q. After the sale of the property all the collateral was re-
turned intact to the owners, was it not f 
A. Yes. 
7* *By Mr. Old: 
Q. W a.s any effort made to sell the property prior to 
the refinancing in April, 1936 ! 
A. vV e made every effort possible since 1920. 
Testimony of P. H. Drewry, pages 35-38, inclusive of depo-
sitions: 
By ]\fr. Freeman: 
Q. Mr. R. L. Young has testified with respect to a tract 
of land of 1,426 acres in Chesterfield County, Virginia,-that 
this property was purchased by W. E. Poole, R. E. Long, R. 
L. Young and you under an agreement whereby title to the 
property was plaeed in the name of R. L. Young, and that 
this purchase took place in the year 1920. ·with regard to 
certain details of subsequent transactions with respect to this 
property Mr. Young stated that the facts were in your pos-
session, and that he could not give them. Will you please 
state how this transaction was handled after the property 
was transferred to you, which transfer Mr. Young stated 
took place in the year 1936 ¥ 
A. In order to answer your question as to what happened 
after April 21, 1936, when I bought the property, it will be 
necessary to give you in brief the details prior to that date. 
The property containing by deed 1,447 acres, more or less, 
by description in deed 1,447 acres, more or less, and by a last 
survey shown to contain 1,421 acres, was purchased in Janu-
ary, ] 920, by R. E. Long, W. E. Poole, R L. Young and P. H. 
Drewry, for the sum of $18,087.50, with money that was bor-
rowed from various parties. Every effort was made to selJ 
the J>roperty, but we could not get a purchaser. In the early 
part of the year 1936 a note holder holding a note for 
$8,000.00, secured by a deed of trust on the property came to 
me and offered to sell me his note. I entered into negotia-
tions with Mr. Young, Mr. Long and Mr .• J. W. Y. Poole with 
reference to the matter. None of them could participate in 
the purchase by reason of financial distress, according to 
their statements, so I made a proposition that if I could g·et 
the entire property in my hands on reasonable figures I would 
try and buy it all and finance it myself, but that I would not 
take hold of it unless I would have complete control, as the 
P.H. Drewry v . .John R. Doyle, Receiver, etc. 9. 
noteholder was talking of selling· the note to some Richmond 
parties, in whicl1 case we realized that the prope:r;-ty 1VOuld 
be put up and sold at a forced sale, in which case it would 
not bring enough to pay the indebtedness against the prop-
erty and thereby we would be held to deficiency obligations. 
All of those who l1ad an interest in the property said that 
they would !be glad to get out of it in the way that I proposed. 
The property having cost at that time, including interest, 
taxes and etc., about $37,000.00 to $38,000.00. I accepted 
their proposition and considered that I had bought the in-
terest of every one in the property. In trying to finance it 
however, the bank, from whom I tried to borrow the money, 
asked for more collateral than I could raise, so I then went 
back to Mr. Young, Mr. Long and Mr. Poole and asked them 
if they could put up any collateral that assist me in getting 
the amount of collateral asked for by the bank. Mr. Poole 
said that he could not put up anything as he looked on it 
that his interest was not worth anything,-a loss had been 
sustained-and he could not enter into it and so I told him 
that I would take his interest in the property. Mr. Young's 
wife then put up a piece of property in her name and Mr. 
Long's wife put up a pieee of property in which she owned 
a half interest along with 1\fr. Long. With this additional 
collateral I was able to refinance the matter, and bought the 
note of $8,000.00. Since that time I have bought the remain-
ing notes. The date was April 21, 1936. The indebtedness 
was paid and I sold the property in December, 1936, to 
s• Hummell-Ross Fibre *Corporation for the sum of $24,-
550.76. This entire indebtedness was paid and the re-
mainder distributed. 
Q. "\Vas it a fact that Mr. Poole, in his lifetime and after 
his death, his executor, paid from time to time certain sums 
on account of the purchase price of this property on his, or 
its proportionate part of the carrying charges on the indebt-
edness, up to April, 1936, including the 14 -of the amount of 
the note for $5,200.00, borrowed from the Petersburg· Sav-
ings and American Trust Company, and on whieh note Mr. 
Poole's Estate paid the sum of $1,300.001 
A. As far as my recollection g·oes, that sta.tement is cor-
rnct. 
Q. In your statement, just a few minutes ago, you stated 
that after the sale o:f the property the outstanding indebted-
ness against it was paid in full and the remainder distributed. 
Will you please state the amount of this remainder, and to 
whom it was distributed? 
A. Most of it came to me, for I ha-d carried the entire 
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proposition, with some help from Mr. Young and Mr. Long~ 
And 1:,ecause of that help I gave them the proportionate part 
which I' -thought they were entitled to in the distrib·-t' on. 
$135.66 to Mr. Young, $1,195.41 to Mr. Long and $2,173.51 to 
P. H .. Drewry. 
Q. You stated a minute ago that the burden of carryin.~ 
this property had been mainly on you. I presume that you 
mean the interest, ta..,rns and etic., from 4pril, 1936, to the 
date of the sale in December of that year. Is that correctf 
A. That is not only correct, but also the burden has been 
on me to carry it from the time of Mr. Poole's death, ancl 
to some extent a disproportionate pa.rt of the burden was 
borne by me prior to that time, as far as my recollec.tion goes. 
So far as the Poole Estate, they had borne their burden up 
to that time, it is my impression, but I bad to put all of the 
collateral and that was the burden to which I was referring. 
By Mr. Old: 
·Q. Suppose you state the collateral you put up at that 
time? 
A. I put up a piece of property in Chesterfield County 
with a valuation of $10,000.00; I put up a piece of property· 
in Brunswick County with a valuation of $4,000.00; I put up 
the Isle of Pines property with a valuation of $25,000.00; I 
put up a City of PeterRbnrg bond of $1,000.00, with interest 
coupons amounting to $250.00. The value of Mr. Young's 
wife's and Mr. Long's wife's collateral was valued, I think, 
at $4,000.00 each in addition to mh~e. 
By Mr. Freeman: 
Q. In the distribution to the other three sharers of this 
property, which you have just stated was ma.de in December, 
or subsequent to December, 1936, after the sale of the prop-
erty, what was the reason tha.t you did not consider that 
Mr. Poole's Estate was entitled to any distribution f 
A. Because I had bought the entire property, after ask-
ing the Poole Estate t.o come in with sufficient collateral to 
help me finance it, and had been refused because of lack of 
ability to do so. 
Q. And you considered this a forfeiture of any interest 
they had? 
A. I considered tha.t I had boug·ht the entire interest of 
everybody in the property hy reason of the agreement which 
had been made. 
9* *Q. No consideration, however, was paid l\fr. J. W. 
Y. Poole, Executor for tha.t interest? 
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A. 1 do not consider that he had any interest in the mat-
ter, and, of course did not pay him anything. · 
Q. Getting back f.or a minute to the Chesterfield property. 
According to the evidence of Mr. Young, when this property 
was originally purchased, there was a note given, of $5,200.00, 
the proceeds of which was used to make a cash payment on 
the purchase price of the property. Later the sum of $1,30:J.00 
was paid by Mr. Poole's Estate on account of this note. 
When the property was sold was the balance of $5,200.00 
paid out of the proceeds of sale prior to the distribution that 
you spoke of a few minutes ag·o f 
A. Yes, sir. I think so .. 
Q. But no part of the $1,300.00 paid by Mr. Poole's Estate 
was refunded to him? 
A. No, sir. Because he had no interest in the property. 
Q. What amount would Mr. Poole have been properly 
chargeable with for the carrying of this property from Apri~ 
1936, to the time of the sale in December, 1936? 
A. $2,055.99, which includes taxes, intere~t on part of the 
notes, commissions, etc., since April 21, 1936. 
Q. ,Vbat amount during· that period was paid for carry-
ing· charges by Mr. Young and Mr. Long? 
A. I don't believe I have that. I don't know. There is 
no way for me to answer that question without getting Mr. 
Young to _work out the figures. 
Q. Can y.ou give me the figures of the amount of cash that 
was put up by the three of you jointly then? What was the 
amount of def a ult f 
A. No. 
The Commissioner's report filed April 28, 1937, has no 
reference- to the '' Isle of Pines'' transaction. In his report 
filed April 14, 1938, the Commissioner makes reference to the 
said transaction, but specifically reaches no conclusion there-
upon, and files with the said report the depositions quoted 
above along with all the depositions in the matter. In his re-
port filed December 9, 1939, the Commissioner goes rather at 
length into the said transaction and holds that the Estate of 
W. E. P.oole had a.n interest in the rea\ estate; that by reason 
of the pendency of this suit the E,xecutor could not relinquish 
his interest therein; and that your petitioner acquired this 
property impressed with a trust in behalf of the Estate. 
10*' The Commissioner had nothing before him *upon which 
to base those c.onc.Iusions except the testimony of R. L. 
Y01ing and your petitioner, quoted above, both of whom de-
nied that under the agreement of January, 1920, any such 
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interest existed in the estate after the default of the es-
tate in the transaction of A.pril 21, 1936. No such interest 
was asserted in any pleadings and no order had been en-
tered in this cause in any way curtailing the powers of the 
executor. 
ASSIGNMENT OF ERROR. 
Your petitioner, respectfully, makes the following assign-
ment of error : 
1. The Court erred in entering the decree of June 12, 
1941 (R., p. 28), entering judgment in favor of the estate of 
W. E. Poole ag·ainst your petitioner for the sum of $1,712.81, 
with interest from December 31, 1936, and directing that the 
said sum be paid into Court. 
2. The Court erred in overruling the motion (R., p. 38) to 
vacate the said decree of June 12, 1941. 
3. The Court erred in sustaining the demurrer (R., p. 51) 
to the petition (R., p. 41) filed by your petitioner; 
ARGUMENT. 
Your petitioner, respectfully, submits to your Honorable. 
Court the following conclusions : 
A. The Court, under the pleading-s in this cause, had no 
jurisdiction to enter any personal judgment against your pe-
titioner, nor to adjudicate the rights of the parties in so far 
as the '' Isle ,of Pines'' joint a.dventure is concerned. 
B. The testimony relative to the "Isle of Pines" joint ad-
venture, quoted above in this petition, pag·es 3 to 9, inclusive, 
even if the same could be ,considered under the pleadings in 
this cause, is not sufficient to justify tbe judgment or dec.roo 
against your petitioner. 
C. The Court erred in refusing to allow your peti-
11 * tioner "'contribution for the payments of obligations, 
upon wlrich he was jointly Hable along with the Esta.te 
of ,v. E. Poole, and in refusing to credit the same against the 
decree of June 12, 1·941, by way ,of set off or recoupment. 
A. Jurisdiction of the Court under the Pleadings. 
The Bill of Complaint (R., p. 2) is the only pleading in thi8 
cause which in any way relates to your petitioner. The said 
bill, under paragraph (1) stating· the obligations due by the 
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Estate of W. E. Poole to the complainant, refers to your peti-
tioner three times, as follows : 
'' 4. Note in the swn of Eight Hundred and Seventy Dollars 
($870} made by R. L. Young, endorsed by R. L. Young, P.H. 
Drewry and Estate of W. E. Poole by J. W. Y. P.oole, Execu-
tor, dated January 13, 1933, payable thirty (30) da:ys after 
date. 
'' G. Note in the sum of Fifteen Hundred and Sixty Dollars 
($1,560) made by R. L. Young, endorsed by R. L. Young, 
P.H. Drewry and Estate of W. E. Poole, by J. W. Y.·Poole, 
Executor, dated January 20, 1933, payable thirty (30) days 
afer date. 
'' 8. Note in the sum of Three Thousand Seven Hundred 
Dollars ($3,700), made by Southside Realty Company, Incor-
porated, endorsed by I'. H. Dreiory, Southside Realty Com-
pany, Incorporated, and R. L. Young, and Estate of W. E. 
Poole, by J. W. Y. Poole, Executor, dated February 2, 1933, 
and payable thirty (30) days after date." (Italics ours.) 
On pages 13 and 14 of the depositions, Everett L. Mann, a 
witness for tho complainant, when questioned specifically in 
regard to those items of obligation, testified that they had 
been paid to the complainant, First National Bank & Trust 
Company, by "Patrick Drewry", your petitioner. The Com-
missioner reported that they had been paid by your peti-
tioner. Therefore, no one can contend that the mention of 
P. H. Drewry in those three instances conferred a.ny juris-
diction upon the Court to adjudicate the rights of the parties 
to the "Isle of Pines" joint adventure, to which they do not 
rela.te, or to enter any personal judgment against your peti-
tioner. (We shall again refer to those payments below, in 
this petition, on the question -of the refusal of the Court to 
credit them against the decree of tTune 12, 1941.) 
The only other mention of your petitioner in the ·body oi 
the bill is under paragraph (3), in the following averment: 
'' Certain interests in all those certain lots or parcels 
19..,, of land •owned by the said W. E. Poole, deceased, jointly 
with R. T. Wilson, R. L. Young·, P.H. Drewry and John 
W. Long, deceased, the descri.J.?tion of which lots, tracts or 
parcels of land your complainant has been unable to obtain 
bv an examination of the records in the Clerk's Office afore-
said." (Italics -ours.) 
With reference to that averment, W. P. Johnson, a witness 
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for the complainant, on page 10 of the· depositions, testified 
as follows: 
Q. The· bill also has reference to an interest which Mr. 
Poole owned in certain lots or parcels of land jointly with 
R. T. Wilson, P. H. Drewry and ,J no. "\V. Long, dee.eased. Do 
you know what property this has reference to? 
A. It bas reference to two lots known as lots 15 and 16 
which ·front on the north side of Hawks Street, and are about 
the last two lots which front Hawks Street on the north side 
of the street. 
Q. Do yon know what Mr. Poole's interest iu these lots 
wasf 
A. I do not. 
Q. What do you consider these lots worth f 
A. While I would not accept a deed to it personally, if 
given the lots, probably someone might give $20 or $25 apiece 
for them. 
Q. I take it from your answer that the lots have no im-
provements on them Y 
A. No improvements. 
It is clear that no averment in the bill has any reference 
to the ''Isle of Pines" joint adventure; that nothing therein 
contained puts any party thereto on notice that his rights in 
that joint adventure would be brought into question and 
litigated. Except that it was a.lleged that your petitioner 
· owned an interest in those worthless lots along with Mr. 
Poole, Judge R. T. Wilson, R. L. Young and John W. Long 
(not to be confused with R. E. Long, party to the joint ad-
venture), your petitioner would not have been made a party 
to the suit. The body of the bill contains five paragraphs, 
which may be briefly analyzed as follows: No. (1) sets forth 
the indebtedness of the estate of W. E. Poole to the complain-
ant, First National Bank and Trust Company; no. ( 2) de-
scribes the pe·rsonal estate in the hands of the executor of 
W. E. Poole; no. (3) specifically describes the· real estate 
owned by W. E. Poole or in wl1ich be had a.n · interest (no 
mention is made of the ''Isle of Pines'' joint adventure 
13• nor .of ap.y *interest in thei property); no. ( 4) sets forth 
the terms of Mr. Poole's will, the qualification of his 
executor, and the renunciation of his widow. Paragraph (5) 
contains no statement, allegation or averment which could, 
by any streteb of the imagination, be considered to refer to 
the "Isle of Pines" joint adventure or to your petitioner. 
The prayer of the bill makes your petitioner party defend-
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ant, but asks for no relief against him, unless the following 
statement be considered to apply to him: "That personal 
decrees against the parties liable on the notes aforesaid may 
be entered''. We submit that tluit statement neg·atives any 
in~ention to ask for any personal decree against anv of the 
parties except for liability on the notes described. But your 
petitioner paid in full to the complainant, First N a.tional Bank 
& Trust Company, all of the notes upon which he was liable. 
Therefore, there is nothing· in the ·bill which warrants the en-
tering of any personal decree against your petitioner, or con-
fers upon the Court jurisdiction to adjudicate the rights of 
your petitioner, or any one else, in the "Isle of Pines'' joint 
adventure. 
We submit that the decree of June 12, 1941, in so far as it 
concerns your petitioner is entirely beyond the, issue made by 
the pleading·s; that it attempts to adjudicate the rights of 
parties in reg·ard to matters which were never submitted to 
the Court; that the said decree is beyond the substantive 
jurisrlfotion of the Court and that the same is void. 
The law upon this situation has been stated, clearly and 
definitely, by your Honorable Court many times. The con-
clusions stated above have been sustained by all of the de-
cisions, without exception, and they are universally held to 
be a vital part of the Anglo-Saxon system of jurisprudence. 
In our list of authorities, attached hereto, we cite numbers 
of cases involving this issue. We here quote some of the 
expressions of your Honorable Court upon the issue. In 
Gibson v. Green, 89 Va. 524, the Court said: 
"It is, moreover, a general rule, universally recognized, 
that a decree has to be founded on the allegata as well as the 
probata of the case ; otherwise the pleadings, instead of be-
ing a shield to pr,otect parties from surprise, would be a snare 
to entrap them.'' 
14• •rn Seamster v. Blackstock, 83 Va. 232, the principle 
is expressed as follows : 
''It is an elementary principle in our jurisprudence, that 
jurisdiction of the subject matter and the parties is essentiul 
to the conclusiveness of a judgment or decree. And though 
a court may obtain .jurisdiction rightfully, yet its decree:;; 
may be void, because, in the progress of the cause, it has ex-
ceeded its jurisdiction. The adjudged cases furnish numerous 
examples of this kind. Thus, where a bill is filed to sell a 
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certain lot, and a decree is entered for the sale of another 
and different lot, not named in the bill, and to which the 
bill has no relation, such decree, as respects the last men-
tioned lot, is a nullity.'' 
In Linkous v. Stevens, 116 Va. 898, the Court quoted with 
approval the following classic expression of the principle 
here involved contained in Black's work on Judgments, Vol. 
1 (2nd ed.), sec. 242: 
'' Besides jurisdiction of the person of the defendant and 
of the g·eneral subject matter of the action, it is necessary to 
the validity of a judgment that the court should have had 
:jurisdiction of the precise question wbieh its judgment as-
sumes to decide, or of the particular remedy or relief which 
it assumes to grant. In other words, a judgment which passes 
upon matters entirely outside the issue raised in the record 
is so far invalid. Jurisdiction may be defined to be the right 
to adjudicate concerning the subject matter in the given case. 
To constitute this there are three essentials. First, the court 
must have cognizance of th(l class of cases to which the one 
to be adjudg·ed belongs. Second, the proper parties must be 
present. And third, the point decided must be, in substance 
and effect, within the issue. * * * A defect in a judgment aris-
ing from the fact that the matter decided was not embraced 
within the issue has not, it wonld seem, received much judicial 
consideration. And yet I cannot doubt that, upon general 
principles, such a defect must avoid a judgment. It is im-
possible to concede that because A and B are parties to a 
suit, a court can decide any matter in which they are inter-
ested, whether such matter be involved in the pending -litiga-
tion or not. Persons, by becoming· suitors, do not place them-
selves for a.ll purposes under the control of the court, and 
it is only over those particular interests which they choose 
to draw in question that a power of judicial decisi011 arises. 
'' A judgment upon a matter outside of the issue must of 
necessity be altogether arbitrary and unjust, as it eoncludes 
a point upon which the parties have not been heard. And it 
is upon this very ground, that the parties have been hea.rd, 
or have had the opportunity of a hearing·, that the law gives 
so conclusive au effect to matters adjudicated. And this is 
the principal reason why judgments b~come estoppels. 
'' On this principle, where a widow brought suit for the 
sole purpose of having dower assigned her in her husband's 
lands, the heirs at law, who were infants, being made defend-
ants, and the court not only directed an a.ssig:nment of dower, 
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but of its own accord decreed a sale of the residue ot 
15* the land belonging to the *heirs, it was held that the 
court, having· exceeded its jurisdiction, the decree of 
sale was void, and open to collateral impeachment. Aga.in, 
where the issues in a suit in chancerv are so framed as to 
present a controversy between tl1e complainant on the one 
side and the defendants on the other, the court should not 
go beyond the pleadings and decree relief as between the co-
defendants; and though the language of the decree may be 
broad enough to embrace the decision of questions disputed 
by the defendants inter sese, yet it will be construed in the 
light of the pleadings and restricted to the issues raised 
there bv. So ag·ain in an action to foreclose a mortgage on 
premises described in the complaint, a decree directing the 
sale of lands not mentioned in the pleadings is void, though 
the owner of such ,other lands wa.s made a party." 
In the case of Powers v. Sutherlood, 157 Va. 336, Noah 
Sutherland instituted a general creditors' suit against Rosa 
Powers and C. W. Fletcher and in that suit he sought fo en-
force a judgment he had obtained against them. Fletcher 
owned no real estate but Rosa Powers owned an eighty-nine 
. acre tract as well as two other pa.reels of land. The appel-
lant, Isaac Powers, husband of Rosa Powers, was named 
party defendant in the prayer of tbe bill, but there was no 
allegation against him in the bill nor was there any relief 
sought of him. The appellant: claimed that his curtesy in-
terest in the said 89 acre tract was illegally sold. The ·Court 
said: 
"That part of the decree which is beyond the pleadings 
filed and the issues raised therein is void whe1ber tbe appel-
lant filed an answer or not. This is true even though it be 
considered that the decree is being attacked collaterally. * 9 * 
Our conclusion is tha.t tl1e curtesy was not sold and under 
the pleadings it could not have been sold. It follows that 
that part of the decree which deprives the appellant of his 
curtesv is void hecause it was not embraced in the plea.dings 
nor involved in the litigation.'' 
We submit that this ca.se is a much more extreme violation 
of the fundamental principle expounded above than is the 
ubove case of Powers v. S11,therla1ul. In that case the prop-
ertv in which Isaac Powers ha.d a curtesy interest was fully 
described in the pleading·s, and was the main subject matter 
of the suit. His interest therein wa.s created by the law from 
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the marital status and not pursuant to any contractual rela-
tions. He could hardly have t1een made party defendant 
for any purpose other than to dispose of his curtesy inter-
est. Yet the Court held that the failure to assert anv claim 
against him relative to his right of curtesy, in the· plead-
ings, rendered any decree involving that rig-ht void, 
rn• though *from the nature of the suit and his relationship 
to the principal defendant he c.ould hardly have been 
under any misapprehension as to whv he was made party 
defendant, and though he knew of all the proceedings as they 
progressed In this case, on the other hand, the bill of com-
plaint shows on its very face that your petitioner was ma.de 
party defendant for purposes entirely unrelated to the -~'Isle 
of Pines'' joint adventure. The rights of the parties to that 
joint adventure were not rights created by law from a definite 
legal status, such as the marital status, but they rather were 
rights which might flow from a complicated and complex con-
tractual relationship. We submit that any position of coun-
sel t<;> the effect that ·because your petitioner appeared before 
the Commissioner and gave certain information relative to 
the said joint adventure, he cannot object to the j,1dgment 
complained -0f, is untenable and is in conflict with all of the 
authorities upon this matter. Moreover, it is clearly implied 
in the opinion of the Court that the complete facts had not· 
been fully presented (R., p. 34). 
The decree of June 12, 1941, in attempting to adjudicate 
the rights of the parties to the '' Isle of Pines'' joint adven-
ture, in entering judgment in fav.or of the Estate of W. E. 
Poole, a co-defendant whieh never asked for any such judg·-
ment, against your petitioner and in directing your petitioner 
to pay into Court the sum of $1,718.81, with interest from 
December 31, 1936, went entirely beyond the issue made by 
the pleadings, beyond the jurisdiction of the Court and is 
therefore void. The Court erred in entering the said decree 
of June 12, 1941, and in overruling the motion to vacate the 
same. 
Your petitioner has ever been at a loss to conceive of any 
reason why counsel for complainant persistently refused to 
file supplemental pleadings after certain essential facts re-
garding· the joint adventure had been given to the Commis-
sioner and to him. Your petitioner, as is shown by the peti-
tion (R., p. 41), repeatedly asked that t.hat be done in order 
that proper defenses mig·bt be made, and the rights of the 
parties determined according to law. We submit that this 
cause presents a powerful illustration of the necessity of 
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proper pleadings in order that the just rig·hts of the parties 
may be preserved. 
17'~ *B. 'fhe testimonv relative to the "Isle of Pines'' 
joint adventure, eve~ if the same could be considered 
under the pleadings in t]1is cause, is not sufficient to justify 
the judgment or decree against your petitioner. 
All of the testimony relative to the '' Isle of Pines'' joint 
adventure, contained in the record, wa.s given by your peti-
tioner and Robert L. Young. .As is shown by the opinion of 
the Court (R., p. 34), all of the facts regarding the joint 
adventure were not before the Court. The Court criticised 
your petitioner for refusing to accede to informal requests, 
made by letter from counsel for complainant and verbally by 
the· Commissioner to him, that he present further evidence 
relative to the joint adventure. This your petitioner refused 
to do unless counsel should file supplemental pleadings, assert-
ing· a claim against him, g·iving· him an opportunity·to assert 
his defenses by appropriate pleadings. We respectfully sub-
mit that the Court should rather have criticised counsel for 
complainant for his obstinate refusal to give your petitioner 
the benefit of proper pleadings, than to have criticised your 
petitioner for insisting upon his rights. Moreover, the law 
makes ample provision for either counsel or the Commis-
sioner to obtain evidence. 
It is clear from the record that neither your petitioner nor 
Mr. Young were under the impression that the rights of the 
pa.rties to the joint adventure were to be adjudieated when 
they testified before the Commissioner. From the pleadings 
there was nothing to indicate any such purpose. However, 
all of the testimony is set forth in full in this petition ( pages 
3 to 9, inclusive). The agreement between R. L. Young, "\Y. 
E. Poole, P. H. Drewry and R. E. Long., when the '' Isle of 
Pines" property was acquired in ,January, 1920, was verbal. 
The enterprise was speculative. The rights of the partie~ · 
were dependent entirely upon the terms of the said verbal 
agreement. There was no evidence concerning that agreement 
except the testimony of your petitioner and of Mr. Y.oung, 
both of whom testified that under that agreement, as the:v 
understood it, none of the parties could share in the proceeds 
of a sale unless he could join in all steps necessary to carry 
the property, and that when the Estate of W. E. Poo]e 
1s• was unable *to join in the refinancing arrangement 
of April 21, 1936, it could not, under the said verbal 
agreement, participate further in the said joint adventure. 
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That view of the contract or agreement was neither rebuttal 
nor impeached. Who then could assume that the agreement 
was otherwise? Mr. Young· said: 
"I think l\Ir. Poole's Estate lost any refund that might be 
coming to him due to the fact that he could not carry out his 
obligation in April, 1936." 
Your petitioner testified to the same effect. These views 
were based on their understanding of the verbal agreement. 
They are not controverted anywhere in the record. How 
could the Court find a right in behalf of the Estate of W. E. 
Poole, when all of the testimony denied that right, which w.1s 
never asserted by anyone in any pleading! 
In arriving a.t the rig·bts of the parties in this matter we 
must not overlook the fact that at the time of the refinancing 
transaction in April, 1936, the '' Isle of Pines'' property had 
been held for more than 16 years, although every possible 
effort was made to sell it; that no prospective purchaser was 
then in sight; that it then appeared probable that the prop-
erty would have to be carried, at great expense to your peti-
tioner, for many years ; that it produced no income; that the 
value of the property was so highly speculative that the bank 
would not lend the $13,300.00 necessary for the refinancing 
of April, 1936, upon the security of the property, but i·equired 
additional collateral of the value of $21,000.00, as security 
for the loan; that if fire should have swept through the prop-
erty, impairing· the timber thereon, and resulting· in deficiency 
liability on your petitioner, he would ha.ve had no recourse 
whatever against the estate of W. E. Poole, which had been 
released from all further liability in the matter, which had re-
linquished all its rights therein in consideration of such re-
lease, and whic.h was insolvent. Moreover, it must be noted 
that neit11er W. E. Poole, nor his estate, was ever seised or 
possessed of any leg·al title or interest in the real estate, known 
as "Isle of Pines", which was the subject matter of the joint 
adventure, and any equitable interest in the transaction was 
at all times conditioned upon the fulfilment of all the 
19$ burdens made necessary by the 8 exigencies of the trans-
action. 
It is contended by counsel for complninant that due to the 
pendency of this cause, J. W. Y. Poole, Executor of W. E. 
Poole, was precluded from making· any agreement relinquish-
ing the rights of the estate in c.onsideration of the estate be-
ing- relieved of the burden of carrying· the property further. 
This position is untenable because neither the propert~r nor 
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the joint adventure was involved in the pending litigation 
by the pleadings or otherwise. At the time of the transac-
tion of April 21, 1936, no decree or order had· been entered 
curtailing in any way the powers and duties of the Executor. 
We submit that those powers could be curtailed only by de-
cree or order ,of Court, or ,by th~ filing of lis pendens against 
the property involved, and that the mere institution of the 
suit, or the filing of the bill, or the entering of a decree of 
reference, could not have that effect. 
We submit that from any view of the matter as disclosed 
by the record it is unjust and inequifable to permit the Es-
tate of W. E. Poole, or its creditors, to participate in an un-
expected stroke of good fortune, enabling the property to be 
disposed of in December, 1936, when the said estate, due to 
its own default, had been relieved of all its burdens relative 
to the property, and in consideration thereof had relinquished 
its rights therein. 
C. The Court erred in refusing to allow your petitioner 
the relief which he sought in his petition (R., p. 41) and in 
sustaining the demurrer to the petition. 
Even if the pleadings had been sufficient and had contained 
nlleg·ations or averments upon which a personal judgment 
against your petitioner could be based, and even if the tes-
timony had been conclusive and sufficient to justify the judg-
ment of $1,712.81, with interest from December 31, 1936, en-
tered ,June 12, 1941, your petitioner paid out to the complain-
ant, First National Bank & Trust Company, the following 
sums on obligations upon which he was jointly liable with the 
Estate of W. E. Poole: 
November 17, 1937 ............................. $ 870.00 
November 17, 19'37 ............................. 1,560.00 
November 17, 1937 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,700.00 
Total ..................................... $6,130.00 
20* *The above payments represented payment in full by 
your petitioner to the complainant, First National Bank 
& Trust Company, of items 4, 6 and 8 described in paragrapl1 
(1) of the bill of complaint and was reported by Commis-
sioner Mann to have been made. 
As is shown by the petition (R., p. 41), your petitioner 
paid in June, 1940, the sum of $2,500.00 on a note for 
$3,500.00, held by Petersburg Hospital, Inc., on which he 
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was jointly liable with the Estate of W. E. Poole. Should 
your petitioner, by way of contribution be given credit for 
the payments stated above, they would more than offset the 
said judgment. 
But the. Court sustained a demuner to the petition by 
which your petitioner sought to have the said payments set 
off against the said judgment. The only basis upon which 
the Court could have sustained the said demurrer is that the 
payments listed above, made November 17, 1937, were made 
more than three years prior to the filing of the said petition. 
Can the statute of limitations be taken advantage of by de-
murrer? In the case of Hubble v. Poff, 99 Va. 646, the Court 
held that "in Virginia it has been held that the statute of 
limitations cannot be taken advantage of in a court of equity 
upon a demurrer to the bill''. Would not the same principle 
obtain with respect to a petition in a suit in equity i More-
over, the payment of $2,500.00 made in June, 1940, is well 
within the period of the statute, and we submit brings all of 
the payments within the period of the statute. This must 
be so since the balance between your petitioner and the said 
estate could not be determined until the said $3,500.00 note 
was discharged and the amount of set off to which he would 
be entitled should thus be made certain. 
In any event the statute of limitations was suspended with 
respect to all matters between your petitioner and the said 
Estate during the pendency of this suit. It seems rathe1· 
clear that in a creditors' suit the statute of limitations iR 
suspended as to all parties to the suit during the pendency 
of the suit. The case of Gunnell v. Dixon, 101 Va. 17 4, clearly 
sustains that position. In that case the Court made the fol-
lowing comment: '' the general rule being that the pendency 
of a suit operates to suspend the statute as to the 
21 * "'parties thereto, so far as the subject matter of that 
suit is concerned''. 
The petition for contribution and set off was filed without 
delay upon the entry of the decree of June 12, 1941. We 
submit that prior to the entry of that decree there was ut-
terly nothing in the record against which any set off coulcl 
be asserted by your petitioner in any pleading·. The bill of 
complaint asserted no claim relative to your petitioner, against 
which he could assert any right by answer, plea, demurrer, 
petition or otherwise. .AJ3 is shown in the said petition, your 
petitioner invited counsel to assert any claim agairn~t. him 
by appropriate pleadings, thereby affording your petitione1· 
opportunity to assert his defenses by appropriate pleadingR. 
However, counsel for no reason apparent to us, persisted in 
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his obstinate refusal to do so, and your petitioner was de-
prived of opportunity to present his case prior to the entry 
of the said decree. 
The Executor of the Estate of W. E. Poole in no wise, 
formally or informally, ever sought to have judgment ren-
dered in favor of the estate against your petitioner. Coun-
sel for John R. Doyle, Receiver of First National Bank and 
Trust Company, Paul Roper and Petersburg Hospital, Inc., 
creditors of the estate of W. E. Poole, working in concert, 
informally, sought the decree of June 12, 1941. We submit 
that they should be required to pay the cost of this appeal 
in the event of a reversal of the said decree. 
We submit that the said petition asserted rights to which 
your petitioner was leg·ally and equitably entitled; that no 
advantage of the statute relative to the rights asserted 
therein could be taken by demurrer to the said petition; that 
in any event the statute would not begin to run until the 
payment of $2,500.00 made June, 1940; that in respect to all 
matters between your petitioner and the Estate .of W. E. 
Poole or between all parties to this cause the statute of 
limitations was suspended during the pendency of this suit; 
and that the Court erred in sustaining the demurrer to the 
said petition and in thus denying to your petitioner the re-
lief sought therein. 
We further submit that it was error for the Court to 
22• find against *your petitioner on a matter which was 
never asserted against him, and then to deny offsets 
to your petitioner because he did not assert them, when, due 
to the haphazard prosecution of this matter, and to the utter 
lack of proper pleadings, he never had opportunity to assert 
them until after the entry of the decree of June 12, 1941. 
PRAYER. 
Wherefore, and for the reasons above given, your peti-
tioner prays that an appeal and siipersedeas may be granted 
to the decrees complained of above, and that the said de-
crees and this cause may be reviewed and reversed; that 
costs may be awarded against the defendants in error, tT ohn 
R. Doyle, Receiver, Paul Roper, Petersburg Hospital, Inc., 
and J. W. Y. Poole, Executor; that this cause may be dis-
missed as to your petitioner and the judgments and decrees 
complained of be declared void; and/or that the cause be 
remanded to the Hustings Court of the City of Petersburg-, 
Virginia, for further proceedings to be had in conformity 
with the views of your Honorable Court. And your petitioner 
• 
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hereby adopts this petition as his brief and requests oral 
argument upon same before the Court or before a justice 
thereof. A.nd counsel for your petitioner hereby certifies 
that on the 10 day of September, 1941, he mailed copies of 
this petition to Willis W. Bohannan, counsel for John R. 
Doyle, Receiver, to Philip Freeman, counsel for Paul Roper 
and Petersburg Hospital, Inc., both of Petersburg·, Virginia, 
and to J. W. Y. Poole, E,xecutor, 2010 A.. Park Avenue, Rich-
mond, Virginia. 
WILLIAM OLD, 
Attorney for Petitioner, 
Petersburg, Virginia. 
I, ·wmiam Old, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that I have 
examined the record of this case and am of the opinion that 
there is error in the said record, and that the said judgments 
or decrees should be reviewed and reversed. 
WILLI.AM OLD. 
Received September 11, 1941. 
M. B. vV A.TTS, Clerk. 
October 13, 1941. Appeal and siipersedeas awarded by tbe 
court. Bond $3,000. 
RECORD 
VIRGINIA: 
M. B. W. 
In the Hustings Court of the City of Petersburg·. 
First National Bank and Trust Company, of Petersburg·, Vir-
ginia, a corporation and a national bank association, Com-
plainant, 
v. 
J. W. Y. Poole, in his own right and as Executor of the last 
will and testament of W. E. Poole, deceased, Ella V. Young, 
Mary E. Poole, P. H. Drewry, R. T. Wilson and R. L. 
Young, Robert A. McKenney, Administrator c. t. a. d. b. n. 
of the Estate of J. W. Long, deceased, Eoline S. Long, 
P. H. Drewry v. ,John R. Doyle, Receiver, etc. 25 
Lee's Mill Pond Hunting and Fishing Club, Southside 
Realty Company, Incorporated., and T. F. Knock, Defend-
ants. 
IN CHANCERY. 
I, Robert G. Bass, Clerk of said Court, do hereby certify 
that before applying for a transcript of the record in the 
above-mentioned cause, the defendant, P. H. Drewry, by his 
counsel, gave written notice to the complainant's counsel 
of his intention so to do, which said notice is on file in my 
office with the papers in said cause. 
Given under my hand this 3rd day of September, 194L 
ROBERT G. BASS, Clerk. 
PLEAS at the Courthouse of the said City of Petersburg, 
before the Hustings Court of said City, on the 3rd day of 
September, 1941. 
The following is part of the "STIPULATION'" as agreed 
upon between the counsel in this cause: 
page 2} "Pursuant to directions of memorandum filed by 
Plummer & Bohannan, Attorneys for the complain-
nnt, the Clerk issued process against the defendants under 
date of February 10th, 1933. P. H. Drewry was served with 
process on February 13th, 1933. All defendants named in 
the Bill were duly served with process. Process was return-
able to the 2nd February Rules, 1933. The Bill was filed on 
the 2nd February Rules, 1933. '" 
The said Bill is in the words and :figures following, to-wit: 
To the Honorable Richard T. Wilson, Judge of Said Court: 
Your complainant, First National Bank & Trust Company 
of Petersburg, Virginia, a corporation and a national bank 
association doing a general banking business in the City of 
Petersburg, Virg·inia, which sues on behalf of itself and all 
other creditors of W. E. Poole, deceased, and/or of the Es-
tate of the said W. ,E,. Poole, deceased, who may come in and 
eontribute to the costs of this suit, humbly complaining, 
showeth unto your Honor the following case: 
(1) That the Estate of W. E. Poole, deceased, is indebted 
to your complainant in the principal sum of Forty Thousand 
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Four Hundred and Three Dollars and Forty-Four Cenfa 
($40,403.44), all of which said indebtedness is evidenced by 
the following judgments or promissory negotiable notes of 
which yoµr complainant is holder, bearing interest at the 
rate of six per cent per annum from their respective ma-
turity dates and providing for the payment of ten per cent 
of the amount due on said notes as attorneys fees 
page 3 ~ in event ~f non-payment at maturity. 
1. Note in the sum of Four Thousand Three Hundred and 
Ninety-Three Dollars and Forty-Four Cents ($4,393.44).maclc 
by W. E. Poole and H. S. Seward, dated September 21, 1931, 
payable sixty ( 60) days after date. 
2. Note in the sum of Six Thousand Dollars ($6,000) made 
by J. W. Y. Poole, endorsed by J. Vv. Y. Poole and the Es-
tate of W. E. Poole, . dated January 9, 1933, payable sixty 
( 60) days after date. 
3. Note in the sum of Six Hundred Dollars ($600.00) made 
by R. L. Young, endorsed by R.. L. Young and Estate of W. 
E. Poole, by J. W. Y. Poole, Executor, dated January 13, 
1933, payable thirty (30) days after date. 
4. Note in the sum of Eight Hundred and Seventy Dollar~ 
($870.) made by R. L. Young, endorsed by P. H. Drewry, 
R. L. Young, and Estate of W. E. Poole by J. 1V. Y. Poole, 
Executor, dated January 13, 1933, payable thirty (30) days 
after date. 
5. Note in the sum of Two Hundred and Ten Dollars 
( $210.) made by R. L. Young, endorsed by R. L. Young and 
Estate of W. E. Poole by J. W. Y. Poole, Executor, dated 
,January 13, 1933, payable thirty (30) days after date. 
6. Note in the sum of Fifteen Hundred and Sixty Dollar~ 
($1,560) made by R. L. Young, endorsed by R. L. Young, P. 
H. Drewry and Estate of VV. E. Poole, by J. W. Y. Poole, 
Executor, dated January 20th, 1933, payable thirty (30) days 
after date. 
7. Note in the sum of Three Hundred and Seventy DollarR 
($370) made by R. L. Young, endorsed by R. L. Young and 
Estate of W. E. Poole, by J. W. Y. Poole, Executor, dated 
January 26, 1933, payable thirty (30) days after date. 
8. Note in the sum of Three Thousand Seven 
pag·e 4 ~ Hundred Dollars ($3,700) made by Southside 
Realty Company, Incorporated, endorsed by P. H. 
Drewry, Southside Realty Company, Incorporated, and R.. 
L. Young, and Estate of W. E. Poole, by J. W. Y. Poole 
Executor, dated February 2, 1933, payable thirty (30) days 
after date. 
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9. Note in the sum of Two Hundred and Fifty Dollars 
($250) made by R. L. Young, endorsed by the Estate of W. 
E . .t'oole, bv J. vv. Y. Poole, Executor, dated February 2, 
1922, payabie thirty (30) days after date. 
10. Note in the sum of Twelve Hundred Dollars ($1,200) 
made by the Estate of W. E. Poole, by J. W. Y. Poole, Ex-
ecutor, and H. S. Seward, and endorsed by the Estate of W .. 
E. Poole, by J. W. Y. Poole, Executor, and H. S. Se,vard, 
dated January 4, 1932, payable April 4, 1932, on which said 
note judgment was confessed before the Clerk of the Court 
aforesaid on the 21st day of June, 1932. 
11. Note in the sum of Twenty-One Thousand Two Hun-
dred and Fifty Dollars ($21,250) made by the Estate of W. 
E. Poole, J. W. Y. Poole, Executor, and endorsed by H. S. 
Seward, dated December 31, 1931, payable March 30, 1932, 
on which note judgment was confessed on March 30th, 1932, 
before the Clerk of this Court . 
.And copies of the said notes and abstracts of the judgment 
aforesaid are filed herewith; marked Exhibits A, B, C, D, E, 
F, G, H, I, J, K, Land Mand prayed to be taken and read 
as a part hereof; and your complainant alleges that the said 
notes and other evidences of indebtedness are not taxable 
under Section 69 of the Code of Virginia in the hands of the 
plaintiff. 
(2) That the said W. E. Poole, deceased, owned certain 
personal estate which is now in the hands of J. W. Y. Poole, 
Executor as aforesaid, and which is valued at $25,302.13 ac-
cording to an inventory and appraiscment made by the 14th 
day of January, 1933, and received, examined and approved 
by the Commissioner of Accounts of this Court on 
page 5 ~ the 24th day of tT anuary, 1933, and filed in the 
Clerk's Office of this Court on the 25th day of Janu-
ary, 1933, a duly certified copy of which inventory and up-
praisement is filed herewith, marked Exhibit N and prayed 
to be taken and read as a part hereof. 
(3) That the said W. :E. Poole, deceased, was on January 
14th, 1932, the date of his death, seized and possessed of the 
fallowing real estate, to-wit: 
All those certain lots or parcels of land lying, being and 
situate in the City of Petersburg, Virginia, with the improve-
ments thereon and the appurtenances thereto belonging and 
described as follows : 
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1. Lot on the west side of Halifax street, fronting thereon 
fifty-eight (58) feet, more or less, and extending· back be-
tween nearly parallel lines one hundred and fifty-one (151) 
feet, more or less, it being the lot conveyed to the said W . 
.E. Poole by Aurelius F. Hawks by deed dated January 29, 
1903, and recorded in the ·Clerk's Office of the Hustings Court 
of the City of Petersburg, in Deed Book 66, at page 225. 
2. Lot on the north side of Hinton street, fronting thereon 
twenty-five (25) feet, more or less, and running back ninety-
two feet, more or less, to the Seaboard Air Line Railway, 
being the eastern half of lot No. 57, on the plat of Sarah 
Gill's Estate; the chimney and wall on the said lot No. 57 
are the dividing line between the lot conveyed to Mary ·wyatt, 
by George W. Dunn, by deed recorded in the Clerk's Office 
aforesaid in Deed Book 47, page 601, and the said chimney 
and dividing line is jointly owned by the owner of the east-
ern half of the said lot No. 57, and by the owner of the west-
ern half of the said lot, with the right to the joint use and 
benefit of same. 
page 6 ~ 3. Lot on the south side of Hinton street, front-
ing thereon fifty (50) feet, more or less, and run-
ning back south between parallel lines, on its eastern line 
one hundred and fifty-five (155) feet and on its western line 
one hundred and fifty (150) feet, it being lot No. 42 on a plat 
of the subdivision of Sarah Gill's Estate recorded in the 
Clerk's Office aforesaid in Deed Book 35, pages 722-72:3-724. 
4. Lot on tl1e corner of Halifax and Porter Streets being-
lot number six (6) on a certain plat attached to a deed of 
W. E. Poole, and others, and Martha A.. Kirkland, dated No-
vember 26, 1912, and recorded in the Clerk's Office aforesaid 
in Deed Book 82, page 148. 
5. Lot fronting· on Halifax Street forty ( 40) feet, more 
or less, beg-inning at a point forty-five ( 45) feet, more or less, 
from the intersection of said Halifax Street and Independ-
ence A venue and being a portion of the lot certain interest~ 
in which were conveyed to W. E. Poole by Mary E. Knock, 
and others, by deed dated October 1, 1912, and recorded in 
the Clerk's Office, aforesaid, in Deed Book 81, page 292. 
6. Lot number seven (7) Block thirteen (13) on a plat of 
·walnut Hill recorded in the Clerk's Office of the Circuit 
Court of Prince George County in Plat Book 4, being the 
same property conveyed to W. E. Poole, by Walnut Hill Cor-
poration hv deed dated April 26, 191.6, and recorded in the 
Clerk's Office of the Circuit Court of Prince George County 
in Deed Book 67, a.t page 576. 
P. H. Drewry v. John R. Doyle, Receiver, etc. 29 
All of the right, title and interest of the Estate of the said 
W. E. Poole, deceased, in and to the following property: 
7. Lot on the south or southeast side of Halifax street con-
taining one and seven-tenths (1-7 /8) acres, more or less, for 
a more particular description of which reference is here made 
to a certain deed dated September 6, 1912, and recorded in 
the Clerk's Office of the Hustings Court of the City 
page 7 ~ of Petersburg, Virginia, in Deed Book 81, page 
203, by which Carrie P. Thomas and husband con-
veyed to the said W. E. Poole, deceased, certain interests in 
the lot aforesaid and others. 
8. Lot on the east side of Halifax street, fronting thereon 
about forty-five ( 45) feet and running back about one hun-
dred and fifty (150) feet to Perry Street, being one hundred 
and fifty (150) feet in width in the rear, for a more particu-
lar description of which reference is here made to the deed 
referred to in item 7 hereof. 
9. Lot on the east side of Halifax street, fronting thereon 
about fifty ( 50) feet and running back to Perry Street, for 
a more particular description of which reference is here made 
to the deed ref erred to in item 7 hereof. 
10. Lot on South Avenue at Center Market, being lot num-
ber three (3) on a plat made of the City of Petersburg by 
S. Crawford, dated February 26, 1853, for a more particular 
description of which lot reference is here made to the deed 
ref erred to in item 7 hereof. 
11. Twenty-one (21) lots on Jackson, Baylor and Franklin 
Streets, numbered 19 to 42, inclusive, on a plat made by E. 
A. Pillow and also shown on a plat of Cool Spring lot which 
plat is number 23 in the book of plats of record in the Clerk's 
Office aforesaid, for a more particular description of which 
lots reference is here made to the deed referred to in item 
7 liereof. 
12. Seven (7) lots which are described as being in the rear 
of Halifax street and fronting on Perry street three hun-
dred and seven and one-fourth (30i-1/4) feet, mo1;e or less, 
extending· to a. lot of land formerly belonging to Wm. Em-
mons, thence down Emmons' line to the Cool Spring lot for-
merly belonging to the estate of Roger .A. Jones, thence down 
said tT ones' line to a lot of land belonging to the estate of 
David Donnan, thence up said Donnan 's line to the hegin-
11ing- on Perry Street, which runs N. 36-1/2° east, for a. more 
particular description of which lots ref eronce ii::; 
page 8 ~ here made to the deed referred to in item 7 l1ereof. 
13. Lots 3 to 6, inclusive, and lots 8 to 21, inclu-
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sive, on a plat of Poole property of record in the Clerk,.~ 
Office aforesaid in Deed Book 87, pag·es 602, 603. 
14. Lots 4 and 5 on a certain plat attached to a deed of 
W. E. Poole, and others, and Martha A. Kirkham, dated No-
vember 26, 1912, and recorded in Deed Book 82, page 148. 
All thos·e certain tracts or parcels of land lying, being and 
situate in the •County of Prince George, Virginia, with the: 
improvements thereon and the appurtenances thereto belong-
ing and described as follows : 
15. A. tract containing twenty-five (25) acres, more or less,, 
and bounded on t4e north by the land of Zajic, and the east 
by Tom Lee1 on the south by S~ Massenburg, and on the west 
by a swamp and the land of Kvasnicka, according to the de-
scription on a certain deed by which the said tract was con-
veyed to the said W. E. Poole by Frank B. :M.cCanu, Trus-
tee, which deed is dated April 26, 1929, and is recorded in 
the Clerk's Office of the Circuit Court of Prince George 
County, Virginia, in Deed Book 96, page 479. 
16. A certain portion of a tract containing thirty-one ( 31) 
acres, more or less, and bounded on the north by the land of 
L. Youngblood, on the east by the land of Zajic and Dr. 
Bates, on the south by the lands of Woody's Pond tract and 
the said Woody's Pond, and on the west by the land of Tim 
Rives, according to the description in a certain deed by 
which the said tract was conveyed to w~ E. Poole, which 
deed is the same as that referred to in the last paragraph 
preceding; the portion of the said tract of which the said 
W.- E,. Poole died seized and possessed being the 31-acre tract 
aforesaid less a certain strip of land bordering· on the west 
side of Woody's Pond and extending fifty (50) feet from the 
high water mark of said pond, which said strip was conveyed 
by the said W. E. Poole by a certain deed of record in the 
Clerk's Office aforesaid in Deed Book 97, page 252. 
page 9 ~ All those certain tracts or parcels of laud lying, 
being and situate in the County of Chesterfielcl, 
Virginia, :with the improvements thereon and appurtenances 
thereto belonging and described as follows : 
17. Certain undivided interests in a tract or pa reel of land 
near Campbell's Bridge, known as Powhatan Mill, with all 
rights thereto belonging, for a more particular description 
of which reference is here made to the deed mentioned in 
item 7 hereof which deed is recorded also in the Clerk's Of-
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flee of the Circuit Court of Chesterfield ,County, Virginia, in 
Deed Book 130, page 147. 
Certain interest in all those certain lots or parcels of land 
owned by the said W. E. Poole, deceased, jointly with R. T. 
Wilson, R. L. Young, P.H. Drewry and John W. Long, de-
ceased, the description of which lots, tracts or parcels of land 
your complainant has been unable to obtain by an examina-
tion of the records in the Clerk's Office aforesaid. 
That Ella V. Young is the owner of certain undivided in-
terests in certain portions of the property aforesaid in which 
the said W. E. Poole, deceased, owned certain other undi-
vided interests; and T. F. Knock, widower of lVL E. Knock, 
has curtesy rights in certain portions of the above described 
property. 
( 4) That the last will and testament of the said W. E. 
Poole, deceased, a certified copy of which is filed herewith, 
marked Exhibit O and prayed to be taken and read as a part 
hereof was on the 25th day of January, 1932, produced in 
· this Court by J. W. Y. Poole, the Executor named therein, 
and was offered for probate and duly approved according 
to law by John W. McCaleb and Benjamin T. Kinsey and 
it was ordered that the said will be recorded and the same 
was recorded in Will Book 14, at page 34; and on motion 
of J. W. Y. Poole, the Executor named in the said 
page 10 ~ will, who made oath thereto as the law directs, 
and acknowledged the bond in the penalty of 
$75,000, conditioned according to law, without security, cer-
tificate was granted him for obtaining probate of the said 
will in due form; that, as will appear from a reading of the 
said last will and testament, the said W. E. Poole, after 
making a specific bequest of One Thousand Dollars ($1,000) 
each to Mrs. T. F. Knock and Mrs. R. L. Young, or Two 
Thousand Dollars ($2,000) to the survivor, devised and be-
queathed to J. W. Y. Poole all of his real estate which he, 
the said W. E. Poole, owned jointly with certain other per-
sons, his lot on Westover Avenue upon a certain condition, 
his stock in the Virginia National Bank and two-thirds of 
his remaining stocks, bonds, notes and real estate; and to his 
wife, M. E. Poole, the said testator devised and bequeathed 
the remaining one-third interest in his stocks, bonds, notes 
and real estate; and your complainant avers that on the 
12th day of January, 1933, the said M. E. Poole, widow of 
the said W. E. Poole, decea.sed, filed in the Clerk's Office of 
this Court a renunciation of the will aforesaid. 
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(5) That your complainant as a creditor, as aforesaid, 
of the Estate of W. E. Poole, deceased, is entitled to sub-
ject the property a.fores aid and any other property of the 
said Estate to the payment of the indebtedness aforesaid 
and to compel partition of so much of the real estate afore-
said as may have been jointly owned by the said vV. E. 
Poole and other persons; that as to the property 
page 11 ~ aforesaid owned by the said W. E. Poole and 
other persons, your complainant is not advised 
as to whether or not partition in kind of the said real estate 
can be conveniently made nor as to whether or not any of 
the said parties who are entitled to the said real estate is 
willing to accept the same or a part thereof and pay the ref or 
to the other parties · such sums of money as their interest 
therein may entitle them to, nor is your complainant ad-
vised as to whether or not the interest of those entitled 
to the said real estate or its proceeds will be promoted 
by an allotment of part of the said real estate to one or 
more of the said parties and the sale of the residue and 
that if the interest of those who a.re entitled to the said 
real estate or the said proceeds will be promoted by a sale · 
thereof and a distribution of the proceeds of sale according 
to the respective rights of those entitled thereto, your com-
plainant is willing that such sale be made. 
IN TENDER CONSIDERATION ,¥HEREOF and foras-
much as your complainant is without remedy save in a Court 
of Equity where matters of this kind are only and properly 
cognizable, your complainant prays that J. W. Y. Poole, in 
his own right and as executor of the last will and testament 
of W. E. Poole, deceased, Ella V. Young, Mary E. Poole, 
P. H. Drewry, R. T. Wilson and R. L. Young, Robert A. 
McKenney, administrator c. t. a., d. b. n. of the Estate of 
,T. W. Youn~, deceased, Eoline S. Long, Lee's Mill Pond 
Huntin~ & Fishing Club, Southside Realty Company, Incor-
porated, and T. F. Knock may be made parties to this bill 
and required to answer the same, but not under 
page 12 ~ oath, answer under oa.th being hereby expressly 
waived; that all proper accounts may be taken, 
stated and reported, including- an aeconnt of the property 
of every kind of which the said W. E. Poole died seized and 
possessed, with a statement of the nature, location and value 
of the same and of the disposition, if any was made thereof 
in whole or in part since his death, when, and by whom, in 
which your complainant prays may he included an account-
ing· of the transactions of tT. W. Y. Poole, Executor of the 
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last will and testament of the said W. E. Poole, an account 
of the liabilities of the Estate of the said W. E. Poole, de-
ceased, that no sale or disposition of the assets of the Estate 
of the said W. E. Poole may be made except under the direc-
tion of this Court herein, and that if necessary for the pro-
tection of the rights of the parties, injunctions may be 
awarded to prevent such sale or other disposition of sue~ 
assets; that the Court may order the sale of such portions 
of the said estate, real or personal, as may be necessary 
for the payment of debts, and that to this end partition may 
be made of the real estate owned jointly by the said W. E. 
Poole, deceased, and other parties among those entitled there- · 
to; that if partition thereof in kind cannot_ be conveniently . 
made, the entire subject may be allotted to any party en-
titled thereto who may accept it and pay therefor to the 
other parties such sums of money as their interest therein 
may entitled them to or if the interest of those who are en-
titled to the subject or its proceeds will be promoted by a 
sale of the entire subject or allotment of part and 
page 13 } a sale of the residue, the Court may order such 
sale, or an allotment of a part thereof to anyone 
or more of the parties who will accept it and pay the ref or 
to the other parties such sums of money as their interest 
therein may entitle them to and a sale of the residue and 
make distribution of the proceeds of sale according to the 
respective rights of those entitled; that personal decrees 
against the parties liable on the notes afore said may be 
entered; that a reasonable fee may be allowed the 3ttorneys 
for your complainant for their services rendered herein, and 
that your complainant may have all such other, further and 
general relief in the premises as the nature of the case may 
require or which to equity shall seem meet. 
And your complainant will ever pray, etc. 
FIRST NATIONAL BANK AND TRUST 
COMPANY OF PETERSBURG, 
By PLUMMER & BOHANNAN, 
Its Attorneys. 
State of Virginia, 
City of Petersburg, to-wit: 
I, W. D. Franklin, being duly sworn upon my oath do -~ay 
that I am the Cashier of the First National Bank and Trust 
Company of Petersburg, that the matter and things stated 
in the foregoing bill as of my own knowledge are true, and 
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that all matters stated herein are true to my best knowledge,, 
information and belief. 
W. D. FRANKLIN, Cashier. 
page 14 ~ Subscribed and sworn before me a Notary Pub-. 
lie in and for the City of Petersburg and State of 
Virginia within my said City this 20th day of Feby.1 1933 .. 
E. H. BEASLEY, 
Notary Public .. 
My- commission expires Sept. 6th, 1934.. 
EXHIBIT 0. 
March 4, 1924 .. 
LAST WILL AND TESTAMENT OF W. E. POOLE. 
In the name of God. Amen. Being of sound mind and body 
on this my 60th Birthday do make this my last Will and 
Testament: 
First AU just debts to be paid in full. 
Second To be buried in my square in Blandford Cemetery 
and suitable monument erected by my Son J. W. Y. Poole.) 
Third I leave the sum of One Thousand Dollars each to 
my Sisters Mrs. T. F. Knock and Mrs. R. L. Young, should 
either be dead the survivor to receive the others share. 
Fourth All real estate owned jointly by me with M. E. 
Knock, E. V. Young, R. L. Young, J. W. Long, P.H. Drewry 
& R. T. Wilson, I leave in fee simple to my son J. W. Y. 
Poole. 
Fifth. The Lot on Westover Avenue Petersburg Va. with 
all improvements (if any) I leave to ,J. W. Y. Poole on con-
dition he provides his mother with a Home as long as she 
remains my Widow. 
page 15 ~ Sixth. Whatever household goods I have, I leavt 
to my Wife and Son, to do as they see fit. 
Seventh All stock in The 'Virginia National Bank I leave 
to my Son J. W. Y. Poole. 
Eighth. All other Stocks, Bonds, Notes, & Real Estate of 
whatever kind, I leave 2/3 Two Thirds to J. ,v. Y. Poole & 
1/3 to M. E. Poole. 
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I hereby name my son J. W. Y. Poole my Executor, an.d re-
quest the Court not to require any Bond of him whatever. 
Given under my hand and Seal this 4th day of March 1924. 
W. E. POOLE (Seal) 
Virginia: 
In the Hustings Court of the City of Petersburg, January 
25th, 1932. 
A paper writing, dated March 4th, 1924, purporting to 
be the last will and testament of William E. 'Poole, late of 
this city, deceased, was produced in Court by the Executor 
therein named, and offered for probate. 
And there being no subscribing witnesses thereto, John W. 
McCaleb and Benj. T. Kinsey, were duly sworn and severally 
deposed tha.t they are well acquainted with the handwriting 
of the said William E. Poole, and verily believe the said 
writing and the signature of the said testator thereto sub-
scribed, to be wholly written by the said William E. Poole's 
own hand. · 
Whereupon, the said writing being established as and for 
the true last will and testament of the said William E. Poole, 
deceased, and as such is ordered to be recorded. 
page 16 ~ And on the motion of J. W. Y. Poole, who is 
named as Executor in said will, and who made oath 
thereto as the law directs, entered into and acknowledged· a 
bond in the penalty of $75,000, conditioned according to law, 
without security, the will directing that none be required, and 
the Court not requiring any, certificate is granted him for 
obtaining a probate of the said will in due form. 
Teste: 
ROBERT G. BASS, Clerk: 
A Copy-Teste: 
ROBERT G. BASS, Clerk. 
Recorded : Will Book 14, Page 34. 
Memorandum: Renunciation of Will of William E. Poole 
filed by Mary E. Poole, Wife, January 12, 1933. 
ROBERT G. BASS, Clerk. 
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And at another day, in said Court, on May 8th, 1934, the 
following decree was entered: 
DECREE OF REFERENCE. 
This day this cause which has been regularly matured at 
rules came on to be heard on the bill of the plaintiff and 
the exhibits filed therewith, and on process duly served on 
tT. W. Y. Poole in his own right and as executor of the estate 
of W. E. Poole, deceased, P. H. Drewry, R. T. Wilson, Ella 
.V. Young, R. L. Young, Mary E. Poole, H. S. Seward, Lee's 
Mill Pond Hunting and Fishing Club, a corporation, South-
side Realty Co., Inc., a corporation, Robt. A. Mc-
page 17 ~ Kenney, admr. d. b. n. c. t. a. of the estate of J. W. 
Long, and T. F. Knock, and they having failed 
to plead, answer or demur is taken for confessed as to them, 
and on the answer of Eoline S. Long, this day hereby filed by 
leave of court. 
WHEREUPON, came W. A. Bond, Receiver of the First 
National Bank & Trust Company, by counsel, and suggested 
to the court that since the filing of the bill in this cause he had 
been appointed as receiver of the said First National Bank & 
Trust Company, and moved the court that he should be sub-
stituted in the place and stead of the said First National Bank 
& Trust Company as plaintiff in this suit, upon consideration 
whereof, the court doth grant the said motion and the said 
W. A. Bond, Receiver of the First National Bank & Trust 
Company is accordingly substituted for the First National 
Bank & Trust Company as plaintiff, and this cause is here-
by revived in his name. 
And came also Paul Roper, by Counsel, and moved the 
court to allow him to file his petition in this cause, and upon 
consideration whereof, the said motion is granted and the said 
petition of the said Paul Roper is hereby filed, and the said 
Paul Roper is hereby made a party defendant to this rnit. 
WHEREUPON this cause came on to be heard on the hill 
mid exhibits and on process duly served on the said defend-
ants, and on the answer of the said Eoline S. Long, and Nl t]w 
petition of the said Paul Roper, and wns arg'Ued by eounscl. 
UPON CONSIDERATION WHEREOF, the court doth 
adjudg·e, order and decree that this cause be, and 
1mge 18 ~ the same is, hereby ref erred to one of the Commis-
sioners in Chancery of this court, with directioni;; to 
take and state an account of: 
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1. What property, real and personal, W.. E. P'lole died 
seized and poss·essed of, with its nature, location and value, 
and what disposition, if any, has been made of the same, in 
whole or in part, since the death of the said W. E. Poole, and 
when and by whom such disposition has been made. 
2. An accounting of the transactions of J. W. Y. Poole, 
executor of the last will and testament of the "aid ,v. E. 
Poole. 
3. An account of the debts and demands against tl1e Estate 
of W. E. Poole, with their dignities and priorities. 
4. A statement of the real estate that was owned jointly by 
the said W. E. Poole, deceased, and other parties, and whether 
the same is susceptible of convenient partition in kind among 
the parties entitled thereto. and if not whether the entire sub-
ject may be allotted to any party entitled thereto, and whether 
such parties are willing to accept the same and pay the ref or 
to the other parties such sums of money as their interest there-
in shall entitle them to, or if the interest nf the parties will 
be promoted by a sale of the entire property, or an allotment 
of a part and a sale of the residue. 
5. A statement of the liens, if any, that are binding on 
the real estate of the said estate, together with their dig-
nities and priorities. 
6. Whether all parties are before tho <!OUrt. 
7. Any other matters deemed pertinent hy the commissioner 
or that may be required to be stated by any party in interest. 
And the said commissioner shall report to the court. 
PETITION OF PAUL ROPER. 
Filed May 8th, 1934. 
To the Honorable R. T. Wilson, Judge of the said Court: 
Your petitioner, Paul Roper, respectfully p1·c~e11ts unto 
your Honor the fallowing facts : 
JJage 19} 1. That some time prior to the year 1930 your 
petitioner and W. E. Poole, H. S. Seward and G. C. 
W rig-ht executed their joint negotiable promissory note for 
the sum of Fourteen Thousand Dollars ($14,000.00). which 
8aid note was discounted by the Petersburg Savings & Ameri-
can Trust Company. 
2. That the proceeds of the said joint note were used by 
the said H. S.. Seward, G. C. Wright, W. E. Poole and your 
petitioner for the purchase of One Hundred and Twelve (112) 
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shares of the capital stock of The Virginia National Bank 
of Petersburg, said stock being of tlrn par value of One Hun-
dred Dollars :($100.00) per share, and which said stock so 
purchased was deposited with the Petersburg Savings & 
Amer~can T.rust Company as collateral security for the pay-
ment of the' said note of Fourteen Thousand Dollars: ($14,-
000.00). 
3. That at the time of the execution of the said joint note 
for the said sum of F·ourteen Thousand Dollars ($14,000.00) 
a collateral agreement was entered into by the said W. E. 
Poole, G. C. Wright, H. S. Seward and your petitioner that 
they should be equally liable for the payment of the said 
nof4 for the said sum of Fourteen Thousand Dollars ($14.-
000.00) and should share equally any loss that might be iu-
cnrred by reason of the purchase of the said One Hundred 
and Twelve (112) shares of the said The Virginia National 
Bank of Petersburg. 
4. Tlmt in the year 1931 The Virginia National Bank of 
Petersburg and the National Bank of Petersburg merged anc1 
consolidated to form the First National Bank & Trust Com-
pany of Petersburg, and by the terms of the merger 
page 20} there was issued in place of the One Hundred and 
Twelve ( 112) shares of stock in The Virginia 
National Bank of Petersburg Five Hundred and Sixty (560) 
~hares of stock of the First National Bank & Trust Com-
pany, of par value of Ten Dollars ($10.00) per share, whic11 
said stock was issued one-fourth each to G. C. Wright, H. S. 
(:foward, W. E. Poole and your petitioner, Paul Roper. 
5. That in the latter part of the year 1931 tl1e holder of the 
said note for Fourteen Thousand Dollars ($14,000.00) re-
quested payment, and that thereupon, in pursuance of the 
collateral agreement between the makers thereof, W. E. Poole 
paid to the holder of the said note the sum of Thirty-five 
Hundred Dollars ($3,500.00), and your petitioner, Paul Roper, 
also paid to the holder of the said note the sum of Thirty-
five Hundred Dollars ($3,500.00), but that G. C. Wright and 
H. S. S'eward paid nothing. The said G. C. Wright then 
executed his negotiable promissory note, payable on demand, 
for Thirty-five Hundred Dollars ($3,500.00), and H. S. Sew-
ard likewise executed his negotiable promissory note, payable 
on demand, for Thirty-five Hundred Dollars ($3,500.00), ancl 
W. E. Poole and your petitioner, Paul Roper, executed their 
joint note to tl1e Petersburg Savings & American Trust Com-
pany for Seven Thousand Dollars ($7,000.00), depositing 
therewith, in addition to the capital stock of the First National 
Bank & Trust Company, the above mentioned two notes of 
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G. C. Wright and H. S. Seward as collateral security for its 
payment. 
page 21 ~ 6. That on the 14th day of January, 1932, W. E. 
Poole died testate, and J. W. Y. Poole qualified 
as his executor. · 
7. That subsequent to his qualification, J. W. Y. Poole, 
executor, agreed to purchase from G. C. Wright for the Estate 
of W. E. Poole, deceased, one-half of the stock held bv G. C. 
Wright at Ten Dollars ($10.00) per share, and your petitioner 
agreed to purchase the other one-half of the said stock, the 
purchase price to be credited on the obligation of the said 
G. C. Wright, and in pursuance of this agreement Seventy 
(70) shares of the stock owned by G. C. Wright was trans-
.ferred to your petitioner and Seventy (70) shares transferred 
to the Estate of W. E. Poole, deceased, and the note of Thirty-
five Hundred Dollars ($3,500.00) made by G. C. Wright was 
cancelled, and G. C. Wright gave his note for One Thousand 
Fifty Dollars ($1,050.00), payable on demand, to the order 
of the Estate of W. E. Poole, and his note for One Thousand 
Fifty Dollars ($1,050.00), payable on demand, to the order 
of Paul Roper. At the same time H. S. S'eward, being of the 
opinion that the said G. C. Wright would be unable to pay 
the two notes last above referred to, and that he, the ref ore, 
should share equally with your petitioner and the Estate of 
W. E. Poole in any loss thereon, executed and delivered his 
note for the sum of Two Thousand Fifty Dollars ($2,050.00), 
payable on demand, to the order of the Estate of W. E. Poole, 
and his note for the sum of Two Thousand Fifty Dollars 
($2,050.00), payable on demand, to the order of Paul Roper, 
which two said notes, together with the two notes of G. C. 
Wright were held as collateral security for the payment of 
the principal note of Seven Thousand Dollars 
page 22 ~ ($7,000.00) hereinbefore described. 
8. That there is pending in your Honor's Court 
a certain Chancery suit under the short style of '' First 
National Bank & Trust Company of Petersburg v. J. ,V. Y. 
Poole, et als. '', the purpose of which said suit is to subject 
the real estate of which W. E. Poole died seized and possessed 
to the payment of his debts, and for the administration of 
his estate. 
9. That the note herein before described for the sum of 
Seven Thousand Dollars ($7,000.00) which was held by the 
Petersburg Saving·s & American Trust Company was, from 
time to time, renewed by your petitioner and J. W. Y. Poole 
as executor of the Estate of W. E. Poole, deceased, but re-
cently payment was requested by the said Petersburg Savings 
& American Trust Company, whereupon your petitioner paid 
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the said note in full and now holds it, together with the 
coUateral security hereinbefore referred to. 
10. That your petitioner is an accommodation maker on 
the said note and does not owe any part of it having here-
tofore paid in cash all that" was due by him by reason of the 
original agreement to purchase the stock of The Virginia 
National Bank of Petersburg, and that your petitioner has 
paid oil account of the said note of Seven Thousand Dollars 
($7,000.00) the total sum of $7,142.36, being principal and 
interest thereon. 
WHEREFORE., your petitioner prays that he may be 
made party defendant to the bill filed in the said suit of 
"Fi.rst National Bank & Trust Company, etc., v. J. W. Y. 
Poole, et als. ", and that the First National Bank & Tmst 
Company of Petersburg, J. W. Y. Poole in his own right and 
as executor of the Estate of W. E. Poole, deceased, 
page 23 ~ Ella V. Young, Mary E. Poole, P.H. Drewry, R. T. 
Wilson an_d R. L. Young·, Robert A. :McKenney, ad-
rnirtisttator c. t. a., d. b. n. of the Estate of John W. Long, 
deceased, Eoline ~. Long, Lee's Mill Poi1d Hunting and Fish-
ing Club, Southside Realty Company, Inc. and T. F. Knock 
may be made parties defendant to this petition and required 
to. answer the same, but not tmder oath, answer under oath 
being hereby e*-p_ressly waived; that proper pfocess may 
issue_; that the ~laim of your petitioner against the Estate of 
W. E. Poole for the sum of $6,442.36 may be allowed as one 
of the debts of the said estate, and your petitioner joins in 
the _prayer of the bm filed in this cause for an accounting 
of the assets and liabilities of the said Estate of vV. E. Poole, 
· deceased, and of the tfansactions of J. W. Y. Poole, executor, 
and for the sale· of the assets of the said estate, in whole or 
in part, in order to satisfy the claims against the said estate, 
and to that ertd the partition of the real estate owned by the 
said W. E. Poole jointly with other parties in acco1~da.nce 
with law, and.for such other furpher and ge~er_al relief as 
the nature of his cause may require or to equtty shall seem 
meet. 
And your petJ.tioner will ever pray, etc. 
PHILIP FREEMAN, p. q. 
PAUL ROPER, 
By Counsel. 
And at another day, in said Court, on October 
page 24 ~ 12th, 1936, the following decree was entered: 
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DECREE. 
October 12th, 1936. 
This cause came oil this day to be again heard on the papers 
formerly read, and upon the motion of John Blair Mason, 
Counsel for W. A. Bond, Receiver of the First National Bank 
.and Trust Company, in whose name this cause has heretofore 
been revived, this day made at bar that thii3 cause be :referred 
to Wm. Hodges Mann, Jr., Commissioner in Chancery, and 
was argued by counsel. 
In consideration whereof, it appearing to the Court that 
this cause was hetetofore referred to Richard D. Gilliam, Com-
missioner in Chancery, to make certain inquiries and take 
cettain accounts; and it further appearing to the Court that 
before the completion of his report as Commissioner, as afore-
said, the said Richard D. Gilliam departed this life; the Court 
doth adjudge, rule and decree that th.is cause be, and the same 
is hereby referred to William Hodges Mann, another of the 
Conimissioners in Chancery of this Court, who is hereby 
directed, in accordance. with the decree of reference hereto-
fore entered in this cause on the 8th day of May, 1934, to 
complete the taking of the accounts and the making of the 
inquiries stated therein, and make report to the Court. 
And this cause is continued, etc. 
vVe ask for this. 
JOHN BLAIR MASON; 
PLUMMER & BOHANNAN. 
page 25 } 1V e 11a ve seen this. 
PIDLIP FREEMAN, 
Atty. for Paul Roper. 
P. H. DREWRY, 
Atty. for R. L. Young, et als. 
l\fr. '\V. H. Mann has stated to me that he will 11ot serve. 
J. W. Y. POOLE. 
ENTER THIS. 
Oct. 12, 1936. 
R. T. W. 
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And at another day, in said Court, on October 12th, 1938, the 
following decree was entered: 
This day this cause came on to be further on the papers. 
formerly read, and on the petition of the Petersburg Hos-
pital, Incorporated, this day hereby filed by leave· of oourt; 
and was. argued by counsel. 
Upon consideration whereof, the court doth adjudge, order 
and decree that the said Petersburg Hospital be and they arc 
hereby made a party defendant to this cause. 
PETITION OF PETERSBURG HOSPITAL, INC. 
Filed under decree of October 12th, 19'3S.. 
Your petitioner, Petersburg Hospital, Incorporated, re-
spectfully presents unto your Honor the following facts : 
1. That it is the holder of a certain negotiable promissory 
note made by the Southside Realty Company, In-
page 26 ~ corporated, dated April 14, 1938, for the sum of 
Three Thousand Five Hundred Dollars ($3,500.00)., 
due sixty days after date at the Petersburg Savings and 
American Trust Company of Petersburg, Virginia, which said 
note is endorsed by R. L. Young, P.H. Drewry, and the estate 
of W. E. Poole by J. W. Y. Poole, Executor; a copy of which 
said note is filed herewith, marked Exhibit" A", and prayecl 
to be read as a. part of this petition. 
2. The above ref erred to note was gi.ven in renewal of u 
note for the same amount originally executed some time prior 
to the death of W. E. Poole, and payable to the order of T. F. 
Knock. Upon the death of the said T. F. Knock the said note 
was, among other securities, devised to your petitioner, the 
Petersburg Hospital, Incorporated. That subsequent to the 
acquisition of the said note by the said Petersburg Hospital 
it has been from time to time renewed by the makers there-
of, and endorsed by the estate of W. E. Poole by J. W. Y. 
Poole, his executor. 
3. That there is pending in your Honor's court a certain 
Chancery suit under the style of '' First N a.tional Bank and 
Trust Com:pany, ete., v. J. W. Y. Poole, et al.", the purpose 
of which said suit is to subject the real estate of which W. E. 
Poole died seized and possessed to the payment of his debts, 
and for the general administration of his estate. 
4. That y_our petitioner is the holder of the above mentioned 
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and described note, and that no part thereof has 
page 27 ~ been paid, and your petitioner is entitled to re-
cover from the estate of the said W. E. Poole the 
said sum of Three Thousand Five Hundred Dollars 
($3,500.00). 
Wherefore, your }Jetitioner prays that it may be ma.de 
party defendant to the bill filed in the said suit of First 
National Bank and Trust Company, etc. v. J. W. Y. Poole, 
et al., and that the said First National Bank and Trust Com-
pany of Petersburg, ,v. A. Bond, Receiver, of the First Na-
tional Bank and Trust Company of Petersburg, J. W. Y. 
Poole in his own right and as executor of the estate of W. 
E. Poole, deceased, and as executor of the estate of Mary E. 
·Poole, Ella V. Poole, P. II. Drewry, R. T. Wilson, R. L. 
Young, Robert A. McKenney, Administrator d. b. n. c. t. a. of 
the estate of J obn W. Long, deceased, Eoline S. Long, Lee's 
Mill Pond Hunting and Fishing Club, Southside Realty Com-
pany, Incorporated, Alexander D. Hamilton, Executor of the 
estate of T. F. Knock, may be made parties defendant to 
this petition and required to answer the same, but not under 
oath, answer under oath being· hereby expressly waived; that 
proper process may issue; that the claim of your petitioners 
ag·ainst the estate of VV. E. Poole for the sum of Three Thou-
sand Five Hundred Dollars ($3,500.00), with interest there-
on from the 14th day of ,J unc, 1938, until paid, and an at-
torney's fee of 10% of the, said sum of Three Thousand Five 
Hundred Dollars ($3,500.00) to-wit, the sum of Three Hun-
dred ,Fifty Dollars ($350.00), may be allowed as one of the 
debts of the said esta~e; and your petitioner joins in the 
prayer .of the bill filed in this cause for an accounting of the 
assets and liabilities of the estate of W. E. Poole, 
page 28 ~ deceased, and of the transactions of J. W. Y. 
Poole, Executor; and for the sale of the said as-
sets of the said estate, in whole or in part, in order to satisfy 
the claims against the said estate; and for all such otl1er, 
further, and general relief as the nature of its cause may 
require, or to equity may seem meet. 
And your petitioners will ever pray, etc. 
PETERSBURG HOSPITAL, INCOR-
PORATED, 
By PHILIP FREEMAN, 
Its Attorney. 
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And at another day in said Court, on June 12th, 1941, the 
following decree was entered: 
DECREE. 
June 12th, 1941. 
This cause came on this day again to be heard upon the 
papers formerly read, upon the report -0f William Hodges 
Mann, Jr., Commissioner in Chancery, filed herein on the 9th 
day of December, 1939, and upon the exceptions to the said 
report filed by John J. Doyle, Receiver of First National 
Bank and Trust Company of Petersburg, and by Paul Roper, 
a petitioning· creditor, and was arg'lled by eounsel. 
And the Court, being of the opinion that the evidence ad-
duced before the Commissioner aforesaid in the cause, fails 
-to show a pledge or assignment, equitable or otherwise, of 
certain life insura11ce policies on the life of W. E. 
page 29 ~ Poole, deceased, as security for the payment of a 
certain note in the sum of $1,000, which was paid 
on March 4, 1932, by J. W. Y. Poole, Executor, to Petersburg 
Savings and American Trust Company, and that the said 
evidence further fails to show that a certain note in the sum 
of $2,000, which was paid on February 3, 1933, by the afore-
Raid executor to Mrs. R. L. Young, represented a sum due 
the said Mrs. R. L. Young, from the estate of J. W. Poole, of 
which vY. E. Poole, deceased, was administrator, but that the 
evidence shows, on the contrary, tl1e said note represented 
only a g·enera.l claim against the estate of W. E. Poole, doth 
adjudge, order and decree that the exceptions filed by John 
,J. Doyle, Receiver of the First National Bank and Trust 
Company of Petersburg and by Paul Roper to the findings 
of the aforesaid Commissioner in his report aforesaid allow-
ing the said Executor full credit on account of the payment 
of the two notes aforesaid be, and the same are hereby, sus-
tained and the two said pi1yments are hereby adjudged, or-
dered, and decreed to have been preferential payments. 
And, the Court being further of the opinion that the pay-
ment by J. W. Y. Poole, Executor, of the sum of $2,430.00 
to the First National Bank a.nd Trust Company of Peters-
burg on August 17, 1932, on account of a note made by W. E. 
Poole held as collateral to a. note of Petersburg Rim and 
Veneer Company does not constitute a preferential payment 
which sl10uld be refunded by the said bank or charged against 
dividends to be paid to it in this cause, doth adjudg·e, order 
P. H. Drewry v. John R. Doyle, Reeeiver, etc. 45 
and decree that the exceptions filed by J oh;n J. 
pag·e 30 ~ Doyle, Rec.eiver of First.National Bank and Trust 
Company of Petersburg· to the finding of the afore-
said Commissioner in his report aforesaid be, and they are 
hereby, sustained. 
And the Court, being further of the opinion that J. W. Y. 
Poole, Executor, is entitled to a credit claimed by the said 
Executor in the sum of $668.32 on account of commissions as 
such executor and heretofore paid to himself doth adjudge, 
order and decree that the exceptions filed by John J. Doyle, 
Receiver of the First National Bank and Trust Company of 
Petersburg and Paul Roper to the reconunendation of the 
.aforesaid oommissioner, that such a credit on acc.ount of com-
missions be allowed, are overruled, and it is adjudged, or-
dered, and decreed that the said J. W. Y. Poole, Executor 
be, and he is hereby allowed a credit in his accounts for the 
said commissions. 
· And it appearing to the Court from the aforesaid report 
of William Hodges Mann, Jr., Commissioner, that, in the 
year 1920, P.H. Drewry, W. E. Poole, R. E. Long and R. L. 
Young purchased for the sum of $18,087.50 a certain tract of 
land in Chesterfield County, Virginia, known as '' Isle of 
Pines", containing 1,426 or 1,447 acres; that legal title to the 
said tract of land was vested in R. L. Young; that the said 
property was paid for with the proceeds of two loans ob-
tained by the four said purcha.sers, one in the sum of 
$13,087.50 which was secured by a cleecl of trust on the prop-
erty so purchased, and another in the sum of $5,200, which 
was unsecured; that until April 21, 1936, the four 
page 31 } purchasers aforesaid of the said property con-
tributed ratably to the payment of the carrying 
charges of the said property, tbe share of vV. E. Pool~ in 
the said carrying charges having· been paid by his Executor 
Hfter his death; that on April 13, 1932, ,J. W. Y. Poole, Execu-
tor, paid to Petersburg Savings and American Trust Com-
l)any from the assets of the estate of W. E. Poole, deceased, 
. the sum of $1,300.00 representing one-fourth of the afore-
said 1oau of $5,200.00 and did not thereafter continue as an 
endorser of the note evidencing the said loan of $5,200.00; 
that the said Executor discontinued contributions to the said 
<mrrying· charges, on April 21, 1936, at which time an ar-
rangement was made among the said .J. W. Y. Poole, Execu-
tor, and the three surviving purchasers of the said property, 
which a.rrang·ement was erroneously reg·arded by the said 
parties as vesting in P.H. Drewry the interest of W. E. Poole 
in t]1e said property; that in December, 1936, P. H. Drewry, 
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to whom leg·al title to the said property had been conveyed 
by R. L. Young, conveyed the said property to Hummel-
Ross Fibre Corporation and received therefor the sum of 
$24,550.76; that, after discharging the liens of the aforesaid 
deed of trust on the said property and taxes thereon and pay-
ing certain costs of the sale and the balance of the afo:resaid 
loan of $5,200, to-wit: the sum of $3,900, tbe said P. H. 
Drewry distributed the balance by paying to R. L. Young the 
sum of $135.65! and to R. E. Long $1,195.41 and retaining the 
sum of $2,173.51; and, the Court being- of the opinion that the 
effect of the purchase by the said P.H. Drewry, R. L. Young, 
R. E. Long and W. E. Poole was to create an equitable es-
tate in an undivided one-fourth interest in the 
page 32 ~ aforesaid tract of land for the benefit of each of 
the said parties; that, npon the death of the said 
W. E. Poole on January 14, 1932, the interest of the said W. 
E. Poole in the said real estate became an asset for the pay-
ment of his debts and all lawful demands against his estate; 
that the arrangement entered into as aforesaid among J. Vl. 
Y. Poole, Executor, R. L. Young, R. E. Long and P.H. Drewry 
was ineffectual to divest the estate of W. E. Poole of its 
afore said interest in the said tract of land; that, upon the 
sale of the said tract, the estate of W. E. Poole became en-
titled to reimbursement on account of the aforesaid sum of 
$1,300, the sum contributed by it toward the payment of the 
a£ ore said loan of $5,200, and the proceeq.s of the said sale 
became impressed with a trust in favor of the estate of W. E. 
Poole to the extent of one-i-ourth of the amount which was 
distributed by P. H. Drewry among- himself, R. E. Long and 
R. L. Young as aforesaid, less interest on one-fourth of the 
deed of trust indebtedness afore said from April 21, 1936, to 
December 31,, 1936, and argument of counsel on the portion 
of the Commissioner's report aforesaid dealing with the mat-
ters aforesaid having• been heard on the objection of counsel 
for John .J. Doyle, Receiver of First National Bank and Trust 
Company of Petersburg and Paul R.oper on the ground that 
the said matters were not properly before the Court for argu-
ment, no exceptions to the commissioner's report having been 
fl.led by P. H. Drewry it is adjudged, ordered and decreed 
that the estate of W. E. Poole, deceased, be, and it is hereb:y, 
awa~rded a judgment or decree for money against 
page 33 ~ P.H. Drewry for the sum of $1,712.81, with inter-
est thereon from December 31, 1936, until paid, 
the said sum being the amount paid by J. W. Y. Poole on 
account of the note afore said, to-wit: the sum of $1,300, plus 
the sum of $412.81, representing one-fourth of the amount: 
P.H. Drewry v. John R. Doyle, Receiver, etc. 4·7 
distributed as aforesaid by P. H. Drewry less one-fourth of 
the interest on the deed of trust indebtedness aforesaid from 
April 21, 1936, to December 31, 1936, and the sa.id sum shall 
be paid by the said P. H. Drewry to the Clerk of this Court 
who shall deposit the same to the credit of the Court in this 
cause. 
It is further adjudged, ordered and decreed that the afore-
said report of William Hodges Mann, Jr., Commissioner in 
Chancery, be, and the same is hereby, confirmed except as 
to such findings therein as are overruled by the foregoing· 
provisions of this decree. 
The defendant, P. H. Drewry, I1aving indicated his inten-
tion to apply to the Supreme Court of Appeals of Virginia 
for an appe~l from this decree, it is ordered that this decree 
be suspended for a period of ninety days, on condition that 
the defendant, P. H. Drewry, shall within fifteen (15) days 
from this date execute a bond in the penalty of $250.00 be-
fore the Clerk of this Court, with security approved by said 
Clerk, to pay all such damages as shall he awarded against 
him in event that said appeal be denied. 
The opinion of the court this day filed is hereby made a 
part of the record in this cause. 
page 34 ~ OPINION OF' THE COURT FILED WITH DE-
CREE OF .JUNE 12TH, 1941. 
Many matters have been before the court in this suit, and 
among them is one generally ref erred to as the '' Isle of 
Pines''. In this particular matter the court has stated on 
more than one occasion that it was of the opinion that the 
defendant, P. H. Drewry, should pay into this suit a proper 
amount of money. 
Both hef ore and since the court on January 2, 1941, wrote 
counsel interested in tl1is particular matter there have been 
extended argun1ents before the court as to the amount the 
defendant should pay into court. 
The court will not go into the reasons why it is of the 
opinion that the defendant, P. H. Drewry, should pay "some 
amount" into court, but will confine this opinion to "how 
much'' he should pay. The court feels that it should do thi~ 
because of the fact that there was certain evidence which 
might have been produced and which was not produced, and 
this will be referred to later in this opinion. 
The "Isle of Pines" tract of land was purchased in Janu-
ary, 1921, for $18,087.50. All of the purchase price was bor-
rowed. A note for $5,200.00 was discounted by the Peters-
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burg Savings and American Trust Company, but $200.00 of 
this was for interest and other expenses; and the amount of 
the note which was applied on the purchase price was 
$n,000.00. The balance of the purchase price, to-wit, $13,-
087 .50 was borrowed and was secured bv a deed of trust on 
the property. In December (the date is .. not given) 1936 the 
property was sold for $24,550.76. 
page 35 ~ This tract of land was purchased by P. H. 
Drewry, W. E. Poole, R. E. Long and R. L. Young, 
each having· a one-fourth interest therein. The four respec-
tive interests contributed ratably to the carrying charges of 
the property from the date of its purchase until April 21, 
1936, W. E. Poole paying bis one-fourth during his lifetime 
and his executor after his death. 
On April 21, 1936, a.n arran~:ement was made between P. 
H. Drewry, R. L. Young, R. E. Long and J. W. Y. Poole, 
Executor of W. E-. Poole, deceased, which was an attempt to 
divest the estate of W. E. Poole of its one-fourth interest 
in this tract of land, but which atternnt the court is of the 
opinion did not divest the esta.te of Vv. E. Poole, deceased, 
of its one-fourth interest in said tract of land. 
On April 13, 1932, J. vV. Y. Poole, executor of W. E. Poole, 
deceased, paid the Petersburg Savings and American Trust 
Company $1,300.00, the same being· one-fourth of the said 
note of $5,200.00, said W. E. Poole having died. 
All of the information pertaining to the disposition of dif-
ference between the purchase price and the selling price of 
the property was in the possession of Mr. Drewry. Both 
eounsel for the complainant and Commissioner Wm. Hodges 
Mann endeavored to get Mr. Drewry to produce this informa-
tion; but he declined so to do, Commissioner Mann reporting 
on this phase of the subject that '' Mr. Drewry was of the 
opinion that the record conta.ined sufficient information in 
regard to the matter". 
page 36 ~ Courts decide cases on the evidence before them. 
and it is a well established rule of law tha,t a 
party to a suit ca.nnot complain of the conclusion reached 
bv a court on-the ground that had certain evidence been in-
t{;oduced the conclusion might have been different when the 
one complaining· was in possession of that evidence and did 
not produce it. Such is the case here ; and while, in the opin-
ion of the court, it would have been better had Mr. Drewry 
produced nll of the information relative to this transaction, 
yet he cnnnot complain because the court acts on such evi-
dence as is before it. He not only had opportunity to pre-
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sent all of the information, but he was requested by Com-
missioner Mann to do so and he declined so to do. 
However, the court in arriving at the amount Mr. Drewry 
should pay into this suit has taken his own evidence as a 
basis, and wherever the evidence has been conflicti:r1g or 
f!ilent the court has taken the view which is more -favorable 
to Mr. Drewry. 
In his testimony Mr. Drewry states that after the sale was 
made ''This entire indebtedness was paid and the remainder 
distributed". As a part of the indebtedness so paid was 
$3.900.00, the balance of the $5,200.00 note at the Petersburg 
Savings and American Trust Company. Mr. Drewry does not 
testify as to whether or not any interest which had been paid 
on this note was considered in ascertaining the amount of 
'' this indebtedness''. If interest on this note was considered 
in computing "this indebtedness'' then Mr. Drewry should 
pay more than the figure at which the court has 
page 37 } arrived, but in this instance, as in certain others, 
the court has resolved the matter in Mr. Drewry's 
favor and has considered that no interest on the $5,200.00 
note, or any part of it, was taken into consideration. 
Mr. Drewrv further testified tl1at he distributed $135.66 
to R. L. Young, $1,195.41 to R. E. Long and kept $2,175.51 
llimself. Why this unusual distribution was made ]\fr. Drewry 
does not explain but nothing was pa.id to the estate of W. 
E. Poole. The three amounts above mentioned aggregate 
$3,n04.58. 
Since $3,900.00, a part of the origfoal $5,200.00 note, was 
taken out of the selling price and paid then the $1,300.00 
which W. E. Poole's executor hacl paid should have been paid 
out of the selling price. This $1..300.00 deducted from 
$3,504.58 leaves $2,204.58. In addition to this $1,300.00 Mr. 
Drewry should pay one-fourth of this $2,204.58, which is 
$551.14 less the deduction hereinafter mentioned. 
As above stated the Poole Estate stopped paying interest 
on the $13,087.50 on April 21, 1936. .A.ssuming· that the sale 
took lJlace on December 31, 1936, ( and this assumption is in 
Mr. Drewry's favor) then in ascertaining the indebtedness 
which the Poole Estate did not pay one-fourth of the interest 
on $13,087.50 from April 21, 1936, to December 31, 1936, 
should be computed, and from the $551.14 a.hove mentioned 
there should be deducted one-fourth of the interest. 
From April 21, 1936, to December 31, 1936, is eight months 
and ten days. The interest on $13,087.50 at 6% 
page 38 ~ per annum for this period of time is $545.31. One-
fourth of this amount is $138.33 a.nd this deducted 
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from $551.14 leaves $412.81. The sum of $1,300.00 and $412.S:1 
is $1,712.81 which on December 31, 1936, from the evidence 
in this. case, ier the minimum amount Mr. Drewry should have 
paid into this suit, which at that time had been in oourt for 
some time.· 
The court is, therefore, of the opinion that Mr. Drewry 
should pay into this suit the sum of $1,712.81 with interest 
thereon at 6 per cent per annum from December 31, 1936 . 
.A. proper decree will be entered which will make this opin-
ion a part of the record in this cause. 
R. T. WILSON. 
'WRITTEN MOTION OF DEFENDANT, P. H. DRE,WRY, 
FILED JUNE 23RD, 1941, TO V .AC.A.TE DE-
CREE OF JUNE 12TH, 1941. 
The defendant, P.H. Drewry, by counsel, moves the Court 
to vacate so much of the decree entered in this cause on the 
12th day of June, 1941, as directs the said P. H. Drewry to 
pay into the Court in this cause the sum of $1,712.81, with 
interest from December 31, 1936, for the following reasons 
and on the following gTounds : 
1. The bill of complaint asserts no claim against the defend-
ant, P.H. Drewry, upon which the Court might gain jurisdic-
tion to enter any judgment against him or to enter 
page 39 ~ any decree directing him to pay any sum of money 
into the Court. 
2. The said defendant, P. H. Drewry, has had no oppor-
tunity to answer any claim against him, no claim having been 
asserted in any pleading·, nor has the said defendant had 
opportunity to set forth in any pleading any defense in so 
far as the transaction known as the '' Isle of Pines'' is con-
cerned. 
3. The said defendant, P. H. Drewry, became party defend-
ant to this suit solely by virtue of the bill of complaint, the 
only pleading herein which relates in any wise to him, and 
the ·Court has no jurisdiction over him, except such as may be 
conferred upon the Court by virtue of the averments and 
allegations contained in the bill of complaint. 
4. Ralph E. Long, one of the parties to the joint adventure 
known as the "Isle of Pine" transaction, was not before the 
Court in this ca.use in any Gapacity, and the defendants, P. 
H. Drewry and R. L. Young, as is shown clearly by the bill 
of complaint, were made parties defendant by reason of mat-
ters entirely unrelated to the said joint adventur~ 
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5. The opinion of the Court filed with the said decree, on 
page 2 thereof, contains the following statement: 
'' All of the information pertaining to the disposition of 
difference between purchase price and selling- price of the 
property was in the possession of 1\fr. Drewry. Both coun-
sel for the complainant and Commissioner Wm. Hodges 
Mann endeavored to get Mr. Drewry to produce this informa-
tion; but be declined so to do, Commissioner Mann report-
ing on this phase of the subject that 'Mr. Drewry 
page 40 ~ was of the opinion that the record contained suf-
ficient information in regard to the matter'." 
The record contains no procedure either by counsel for 
complainant or by the said Commissioner to gain any in-
formation which mig·ht have been in the possession of the 
defendant, P. H. Drewry, although the law provides ample 
remedy to any party or to the Commissioner to gain any 
undisclosed information. The defendant had the right to 
insist that any claim against him be asserted in proper plead-
ings, capable of being answered or controverted by proper 
pleadings, thereby raising an issue susceptible of adjudica-
tion. He consistently by counsel invited counsel of complain-
ant to assert any claim ag;ainst him by appropriate plead-
ing. 
6. The said decree in so far a.s the same involves the de-
fendant, P. H. Drewry, is beyond the scope of the pleadings 
and the jurisdiction of the Court in this cause and should 
therefore be vacated. 
WILLIAM OLD, f. d. 
And at another day, in said Court, on June 23rd, 1941, the 
following decree was entered : 
DECREE--.JUNE 23RD, 1941. 
This cause came on this clay to be again heard upon the pa-
pers formerly read and upon the motion of the defendant, P. 
H. Drewry, to vacate so much of the decree en-
page 41 ~ tered in this cause on t]1e 12th day of June, 1941, 
as directs the said defendant, P. H. Drewry, to 
pay into the Court in this cause $1,712.81, which said mo-
tion is this day filed by leave of Court, and was argued by 
counsel. 
On consideration whereof the Court doth overrule the said 
motion, to which said ruling· the defendant, P. H. Drewry, ex-
cepted. 
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PETITION OF DEFENDANT, P. H. DREWRY, !FILED 
JUNE 27TH, 1941. 
To the Honorable R. T. Wilson, Judge of the Hustings Court 
of the City of Petersburg: 
Your petitioner, P. H. Drewry, respectfully showeth unto 
your Honor the following case : 
On the . . . . day of ........ , 1933, the complainant, First 
National Bank and Trust Company, instituted this creditors 
suit against J. vV. Y. Poole, Executor of the Estate of W. E. 
Poole, deceased, and others, to subject the personal estate 
or property in the hands of the said Executor to the payment 
of the debts of the estate, and to subject certain real estate, 
set forth and described in the bill of complaint, whereof the 
said W. E. Poole died seised and possessed of the fee simple 
title or of the leg·al record title to an undivided interest there-
in. Your petitioner, along· with other parties, was made 
party defendant solely because he was seised and possessed 
of record of an undivided interest, as tenant in 
page 42 ~ common with the estate of the said W. E. Poole 
in certain real estate described in the bill. The 
bill of complaint contained no allegation or averment rela-
tive to any equitable interest wl1ich the said estate might 
have in a.ny real estate and no such right was asserted against 
any of the parties defendant. Memoranda of lis pend ens 
were filed against all real estate whereof the said estate was 
seised of a legal title or interest. No memorandum of lis 
pendens was filed against any real estate wherein an 
equitable interest might be asserted. vVith the exception of 
a decree of reference, referring this cause to one of the Com-
missioners of this Court, this cause remained dormant from 
its institution until the fall of 1937, when from time to time 
certain depositions were taken before Commissioner Mann. 
At the hearings before the said Commissioner, your peti-
tioner, R. L. Young and J. W. Y. Poole, appeared and vol-
unteered certain information relative to a certain joint ad-
venture entered into by your petitioner, R. L. Young, R. E. 
Long· and W. E. Poole, involving· -0ertain real estate in Ches-
terfield County, Virginia, known as '' Isle of Pines''. None 
of the said parties defendant at the time the said depositions 
were· taken considered that any claim was being prosecuted 
with reference to the said joint adventure, or that any claim 
could be prosecuted without explicit pleadings and without 
according an opportunity to answer, plead or demur. Each 
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of the said witnesses took the unequivocal position that the 
said estate had no further interest in the said joint adven-
ture. 
page 43} The said Commissioner on the 15th day of April, 
1938, filed in this cause a certain preliminary re-
port, stating the debts due by the Estate of W. E. Poole and 
listing certain assets of the said estate. Wbile reciting cer-
tain facts relative to the said "Isle of Pines'' joint adven-
ture, he specifically refrained stating any conclusion in the 
matter. No further report was filed by Commissioner Mann 
until the '9th day of December, 1939, at which time he held 
that your petitioner was liable to the said Estate of W. E. 
Poole by reason of a resulting trust. Your petitioner could 
not conceive how such a finding could be tenable or binding 
on him under the pleadings in this cause. However, he did 
anticipate th1=1.t counsel for comvlaint would file app_ropriate 
supplemental pleadings, to the end that the rights and lia-
bilities of the parties might be put in issue, and informally 
urged co11-nsel to file such pleadings. Certain rights of your 
-petitioner could not be availed of except by way of set off 
or recoupment a~d by contribution. Without any definite 
or even indefinite claim asserted ag·ainst him in any plead-
ing, your petitioner was at all times precluded from setting 
up his defenses by any proper pleading. Your petitioner 
avers that the said finding of the said Commissioner was a. 
1mllity, under the pleadings and issues before him, that it 
was not incumbent upon your petitioner to except to the said 
:report, a.nd th~t, in fact, it was impossible to reach the merits 
of the matter by way of exception to the said report. 
The s~id Commissioner in the said preliminary 
}Jage 44 } report, stated and reported as follows: 
'' Your commissioner thinks it proper to call attention to 
tl1e fact that from the testimonv of Mr. E-verett Mann and 
the exhibit statement filed by hiin it appears that Mr. P. H. 
Drewry on November 19, 1937, paid 3 notes on which the 
estate of ""\V. E. Poole was an endorser for 
$ 870.00 
1,560.00 
3,700.00 
$6,130.00 
lVIr. Drewry has not proved these notes before your com-
missioner, but this is a claim may be asserted in addition to 
the above. '' 
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The Commissioner also referred to the said three pay-
ments in the said final report, but in both instances he ob-
viously took· the position as respects any claim in favor of 
your petitioner that the same could not be allowed unless 
and until it should be asserted. Your petitioner avers that 
the same reasoning and logic should have been followed with 
regard to an nnasserted claim ag·ainst your petitioner. 
Your petitioner avers that the note for the sum of $1,560.00 
ref erred to in the said 1·eports was dated Feb. 20, 1933, made 
by R. L. Young and endorsed by P. H. Drewry and the Es-
tate of vV. E. Poole. The said note was for money borrowed 
to pay certain obligations on the ''Isle of Pines'', and was 
calculated in the statement made in that transaction. 
Your petitioner, however, avers that the said notes for the 
sum of $3,700.00 and 870.00, respeetively, were not obliga-
tions involved in the said '-'Isle of Pines" and were 
page 45 'r not calculated in the statement made in that trans-
action, but were made as follows: 
1. The said note for $3,700.00 was made by Southside 
Realty Company, Inc., dated Feb. 2, 1933, and endorsed by 
R. L. Young, Estate of W. E. Poole by J. W. Y. Poole, Execu~ 
tor, and P. H. Drewry. 
2. The said note for $870.00 was made by R. L. Young, datecl 
Feb. 13, 1933, and endorsed by P. H. Drewry and the Estate 
of vV. E. Poole by J. W. Y. Poole, Executor. 
The two said notes were paid in full by your petitioner 
on the 19th day of November, 1937, to the Receiver of thH 
complainant herein. 
Your petitioner avers that being· co-endorser with the Es-
tate of the said W. E. Poole, he is entitled to contribute as 
against the said estate to the extent of one-half the amount 
so paid by him, and that he is entitled to have the said sum, 
amounting to $2,285.00 credited against the said judgment 
or decree entered against your petitioner on the 12th day of 
June, 1941, as of the time of the payment of the same on the 
19th day of November, 1937. 
Your petitioner further showeth unto the Court that he 
was liable along· with the Estate of the said W. E. Poole on a 
certain note for the swn of $3,500.00, dated April 14, 19381 
held by Petersburg Hospital, Inc., made by Southside Realty 
Company, Inc., and endorsed ·by the Estate of W. E. Poole, 
R. L. Young and P. H. Drewry, upon which said note your 
petitioner, on the . . . . day of June, 1940, paid to the said 
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noteholder the sum of $2,500.00. Your petitioner 
page 46 ~ avers that he is entitled to contribution from the 
said Estate of W. E. Poole for such payment. 
Your petitioner avers that it was always bis purpose to 
assert the said payments by- way of set off or recoupment 
against any claim which might be asserted ag·ainst him on 
behalf of the said Estate of W. E. Poole. He could not gain 
his rights in the matter by filing· the said notes as a general 
creditor of the said estate and receiving only the percentage 
which the said insolvent estate mig·ht pay, while he himself 
faced the possibility of being required to pay one hundred 
per cent of any amount which might be considered due from 
him to the said estate. He was advised'. that no procedure to 
gain his rights by way of set off or roooupment was available 
to. him except as against a claim definitely asserted in proper 
pleadings or liquidated, that he could not set off or recoup 
against a commissioner's report, and that prior to the entry 
of the said decree of the said dec·ree of June 12, 1941, under 
the record as it stood, there was nothing· of substance against 
which he could set off or recoup. Your petitioner did seek 
to present these matters to the Court at a former hearing· 
of this cause. 
Your petitioner here asserts to the Court that, by reason 
of the haphazard prosecution of this cause and by reason of 
the obstinate refusal of counsel for complainant to assert 
any claim ag·ainst your petitioner (after facts sufficient to 
base such a claim had been voluntarily submitted to the ,Com-
missioner), his rights have been grievously militated against 
and he has been denied the equitable consideration of his 
. rights, and the opportunity to submit the same for 
page 47 ~ adjudication. And he here states that he was un-
der no duty to reply to letters from counsel fol' 
complainant nor to respond to haphazard requests for in-
formation, no claim having· in any wise been asserted against 
him, and that any implication drawn from such failure to 
reply. or respond is utterly unwarranted and is unfair to your 
petitioner. 
Your petitioner attaches hereto a copy of a certain deed, 
dated April 21, 1936, and prays that the same may be taken 
and read as a part of this petition. He avers that by virtue.) 
of the said deed he acquired all the rig·hts of the said estate 
of W. E. Poole to the said joint adventure. 
On consideration ,vhereof, your petitioner prays that the 
said judgment or decree, in so far as the same affects him, 
be vacated, and/or that the said payments set forth above 
may be credited against the said judgment or decree by way 
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of set off or rccoupment, that all proper inquiries may be 
directed and accounts taken, and that your petitioner may be 
granted all such other, general and.J.or specific relief as the 
nature of his case may require or to equity shall seem meet. 
And your petitioner will ever pray, etc. 
page 48 ~ 
WILLIAM OLD, 
Attorney for Petitioner. 
''EXHIBIT A''. 
TH:LS DEED, made this 21st day of April, 1936, by and be-
tween R. L. Y oung1 and Ella Virginia Young, his wife, R. E. 
Long and Ethel Jolly Long, his wife and .J. W. Y. Poole a11d 
as Executor ru1d legatee of ·wm. E. Poole, Deceased, parties 
of the first part, and P. H. Drewry, party of the second 
part, 
WITNESSETH THAT WHEREAS R. L. Young, R. E. 
Long·, W. E. Poole and P. H. Drewry were part owners in 
equal proportions of the tracts of land hereinafter conveyed, 
which said tracts of land were bought from A L. Adamson 
and wife by deed dated January 7, 1920, recorded in Deed 
Book 157, page 249 in the Clerk's Office of Chesterfield County, 
Virginia, in which R. L. Young was made the grantee he 
owning one-fourth of said land and being trustee for the 
other three-fourths owned by P. H. Drewry, R. E. Long· and 
vV. E. Poole, and 
vVH~REAS W. E. Poole died leaving as his Executor and 
legatee J. W. Poole, and 
WHEREAS, the purchase price of the property was ob-
tained by obligations signed by the above mentioned parties, 
R. L. Young·, R. E. Long, W. E. Poole and P. H. Drewry, 
which said indebtedness has never been paid, and 
WHEREAS it is desired by all parties hereto that the 
full and complete ownership of the said property be and 
remain in P.H. Drewry in order that he may have full con-
trol of same, and assume control of further indebtedness of 
said property, 
pag·e 49 ~ NOW, THEREFORE, THIS DEED WIT-
NESSETH: That for and in consideration of the 
sum of Ten Dollars ($10.00), cash'. in hand paid by the party 
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of the second part, to the parties of the first part, and for 
other valuable considerations, the receipt whereof is hereby 
:aclmowledg·ed, the said parti~s of the first part do grant and 
convey with General Warranty, unto the said party of the 
second part, the following described property, to-wit: 
All those two tracts of land in Chesterfield County, Vir-
ginia, on the Appomattox River, known as "'Riverside" and 
'' Isle of Pines'' being the same land conveyed and devised to 
.. John H. Cox in the will of his father, James H. Cox, de-
ceased, and containing the said ''Riverside" tract of five 
hundred and forty (540) acres, more or less, and the said 
"'Isle of Pines" tract of nine hundred and seven (907) acres, 
more or less, being a total of fourteen hundred and forty-
:seven (1447) acres and bounded as follows: The said ''River-
side'' tract is bounded on the North by R. A. Belcher and 
Henry Fowlkes, on the east and south by the '' Isle of Pines" 
tract, on the West by Henry Fowlkes and the Appomattox 
River; and the Isle of Pines tract is bounded on the North 
by E. Fowler's Estate, William Howlett and ''Riverside", 
on the East by ,vmiam Howlett and N. H. Mann; on the 
South and ·west by "Riverside" and the Appomattox River; 
l)eing· the same premises conveyed to the said R. L. Young 
lJy deed from A. L. Adamson and wife, dated tl1e 7th day of 
,January, 1920, and recorded in the aforesaid Clerk's Office 
in deed book 157 at page 249, reference to which said deed 
is hereby made. 
The said parties of the first part covenant that they have 
the right to convey the said land to the grantee; that they 
lmve done 110 act to encumber the said land; that the grantee 
shall have quiet possession of said land, free from all en-
cumbrances, and tllat they, the said parties of the first part, 
will execute such furilier assurances of the said land as may 
be requisite. · 
page 50} ,v1TNESS the following signatures and seals 
R. L. YOUNG 
ELLA VIRGINIA YOUNG 
R.E.LONG 
ETHEL ,JOLLY LONG 
.J. W. Y. POOLE as 
Executor and legatee 
of W. E. Poole 
(Seal) 
(Seal) 
(Seal) 
(Seal) 
(Seal) 
58 Supreme· Court of .Appeals of Virginia 
page 51 ~ .And at another day, in said Court, on June 27th,. 
1941, the following decree was entered:. 
DECRE,E, JUNE 27TH, 1941, FILING PETITION OF· 
JUNJU 27TH, 1941. 
This cause came on this day to be again heard upon the 
papers formerly read, upon the motion of the defendant, P .. 
H. Drewry, that a certain petition, this day presented to the 
Court be filed, which said motion was opposed by the receiver 
of complainant and by Petersburg Hospital, Incorporated, 
and by Paul Roper, by counsel, and was argued by counsel. 
On consideration whereof, the Court doth overrnle the ob-
jection of the said Receiver and of the said Paul Roper, and 
doth file the said petition. 
· DEMURRER TO PETITION OF P. H. DRE.WRY, FILED 
JULY 2ND, 1941. 
J olm J. Doyle, Receiver of the First National Bank and 
Trust Company of Petersburg-, says that the petition filed 
herein by P.H. Drewry is not sufficient in law for the follow-
ing reasons: 
1. That the allegations of the said petition relate, in part, 
to a matter which was finally adjudicated by a decree entered 
in this cause on the 12th day of June, 1941, to-wit: the matter 
of the liability of the petitioner, P.H. Drewry, to the Estate 
of W. E. Poole, deceased, 011 aecount of a transaction in which 
a certain tract of land known as the '' Isle of 
page 52 ~ Pines" tract was sold by the said petitioner. 
2. That no sufficient grounds for vacating the 
aforesaid decree of .June 12, 1941, are alleged in the said 
petition. . 
3. That the court has heretofore overruled a motion made 
by the petitioner that the aforesaid decree be vacated and 
the aforesaid petition, in part, involves the same question 
that was presented by the said motion. 
4:. That, to the extent that the said petition seeks the vacat-
ing of the aforesaid deeree, it is in tl1e nature of a bill of 
review or a petition for a rehearing·, but it does not contain 
the essential allegations of such a bill or petition and the 
procedure necessary for the filing· of such a bill or petition 
has not been followed. 
5. That the allegations of .the aforesaid petition, other than 
the alleg·ations relating to the matter which was heretofore 
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adjudicated hy the aforesaid decree of June 12, 1941, relate 
to certain alleged claims of the petitioner against the estate 
of Vv. E. Poole, deceased, and the alleg·ations of the said peti-
tion, with respect to such claims, are insufficient in law for 
the following reasons : 
(a). That the said alleged claims are based upon the doc-
trine of contribution and are, therefore, implied c.ontracts 
and are not based upon any contract or undertaking in writing 
entered into by the Estate of W. E. Poole; that such of the 
alleg·ed claims as grew out of the alleged payment 
page 53 ~ by P. H. Drewry of notes in the sum of $870.00, 
$1.560.00, and $3,700.00 as alleged in the petition, 
did not accrue to the petitioner, if they accrued at all, at any 
time within three years next before this date; that, action 
on the said claims being· barred by the statute of limitations, 
the estate of W. E. Poole, deceased, would be compelled by 
law to plead the statute of limitations thereto; that the said 
petition, therefore, shows on its face that the claims asserted 
therein are not enforc.ea.ble as a matter of law. 
(b). That it a_ppears from the allegations of the petition 
that the note on account of which it is alleged that the peti-
tioner paid the sum of $2,500.00 was a note in the sum of 
$3,500.00; that it is not alleged that the petitioner paid the 
full amount due on account of the said note or that the effect 
of the said payment was to release the estate of vV. E. Poole 
from the obligation evidenced by the said note but, on the 
c.ontrary, it appears from the record herein that the note 
aforesaid was reported by the Commissioner in Chancery to 
whom the cause was referred as a debt of the Estate of vV. 
E. Poole and that a dividend was paid in this cause by the 
said estate upon the full amount of the said note ; that, in 
the absence of allegations showing the full discharge of the 
said note by the petitioner and the release of the Estate of 
W. E. Poole from further liability thereon, the petition fails 
to set out a right of recovery by the petitioner 
page 54 } against the aforesaid estate under the equitable 
doctrine of contribution. 
(c). That the said petition, insofar as it relates to the 
aforesaid claims, seeks a set-off or recoupment against the 
aforesaid judgment or decree of June 12, 1941, whieh, as to 
the claim of the estate of W. E. Poole against the, petitioner, 
was a :final judgment or decree, and is not, therefore, subject 
to set-off, counter-claim or recoupment. 
( d). That the remedy of the petitioner, if any, must be 
sought in a proceeding independent of the proceeding upon 
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which the aforesaid final judgment or decree was entered. 
(e). That a claim by way of set-off or recoupment can be 
asserted only prior to the entry of a final judgment or decree 
on the claim as to which set-off or recoupment is sought. 
(f). That set-off and recoupment are pleas which are avail-
able to the defendant in certain actions at law, and are not 
available to the petitioner in this proceeding·, which is a suit 
in equity and the claim against which set-off or recoupment 
is sought is based upon the equitable doctrine of resulting 
trusts and the claims set up in the petition are based upon 
the equitable doctrine of contribution between sureties. 
6. That the record herein discloses this cause has hereto-
fore been referred to a commissioner in chancery for the pur-
pose of having the debts and liabilities of the Es-
page 55 ~ tate of vV. E. Poole, deceased, and other matters, 
determined; that the petitioner, P. H. Drewry, 
was present in person, or by counsel, at hearings held before 
the said commissioner; that neither the record herein nor 
the af oresa.id petition discloses any adequate reason for the 
failure of the petitioner to file any claims that he might have 
had ag·ainst the estate of W. E. Poole, deceased,. at the time 
of the holding of hearings before the afore said commissioner 
for the purposes aforesaid; that the petitioner was advised 
at the said hearings that the estate of W. E. Poole had as-
serted a claim against him as to which he might have asserted 
claims by way of set-off or recoupment had he preferred suc.h 
method of asserting his alleg·ed claims; that it was not neces-
sary to the filing of such claims by the petitioner before the 
aforesaid commissioner that there have been any claini what-
soever filed by the estate of W. E. Poole, deceased, against 
the petitioner and the right of P. H. Drewry to file such 
claims, did not depend in any way upon the outcome of the 
controversy herein as to the claim of the said estate against 
the petitioner or as to manner in which such claim was as-
serted; that the allegation of the petition to the effect that 
the :filing· of the petitioner's claims before the aforesaid com-
missioner might have resulted in his recovering only a divi-
dend on such claims while being· compelled to. pay in full 
the claim asserted by the estate against him is wholly with-
out merit for the reason that the said commissioner, and 
ultimately the court, presumably, would have made such ad-
justments with respect to the mutual accounts be-
page 56 ~ tween the petitioner and the estate as might have 
been necessary for the protection of the interests 
of the petitioner; that there has been a final determination 
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in this cause of the debts and liabilities of the E·state of W. 
E. Poole, deceased, as well as all other matters involved here-
in; that the petition of P. H. Drewry discloses no facts suf-
ficient to justify the re-opening of this cause on the ground 
of after-discovered evidence or on any other ground recog-
nizable in a court of equity; that by reason of the foregoing, 
the said P. H. Drewry has made an election of his remedies 
and has waived and forever lost any right that he may have 
had to assert the claims referred to in his petition. 
7. That it does not appear from the petition that the deed 
referred to therein is an exhibit filed therewith was not avail-
able to the petitioner at the time of the taking of the evi-
dence in this cause. 
JOHN J. DOYLE, RECEIVER OF THE 
FIRST NATIONAL BANK AND 
TRUST COMPANY OF PETERS-
BURG 
By "WILLIS w. BOHANNAN, 
His Attorney. 
And at another day in said .Court, on July 2nd, 1941, the 
following· decree was entered: 
page 57 } DECREE, JULY 2ND, 1941, .SUSTAINING DE-
M~URRER.. 
This cause came on this day to be again heard upon the 
petition filed herein by P.H. Drewry, and upon the demurrer 
filed thereto, witl1 leave of court, by John J. Doyle, Receiver 
of the First National Bank and Trust Company of Peters-
bur~·, and was argued by counsel. 
Upon consideration whereof, it is ordered that the said 
demurrer be, and the same is, hereby sustained, and the said 
petition is adjudg·ed not to be sufficient in law.· 
The following is the remainder of the "STIPULATION" 
as agTeed UJJOn between t11e counsel in this cause: 
It is stipulated between counsel for P. H. Drewry, J. W. Y. 
Poole, Executor of W. E. Poole, and counsel for John J. 
Doyle, Receiver of the First National Bank and Trust Com-
pany of Petersburg, that the following represents an out-
line in chronologfoal order of the proceedings in this cause 
covering the period from institution of the suit to June 12, 
1941: 
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1. Feb. 
2. Feb. 
3. May 
4. May. 
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5. May 
6. Oct. 
7. Jan. 
8. Apr. 
9. June 
10. Aug. 
11. Aug. 
12. Nov. 
13. Dec. 
14. Dec. 
15. 'Feb. 
16. Apr. 
17. Apr.' 
18. ,}fay, 
19. June 
20. June 
21. June 
~2. J;une 
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10, 1932--memorandum filed. 
. . , 1932-Bill of complaint 
8, 1932--Answer-E. S. Long. 
8, 1934--Decree substituting W. A. Bond, Re-
ceiver of First National Bank and Trust 
Company of Petersburg as party com-
plainant. 
Decree of re-f erenee to Comm 'r Gilliam. 
Proceedings before this Commissioner,. 
includinp: date of depositions are dis-
closed by report of Vv. H. Mann. 
8, 1934---Petition of Paul Roper. 
122 1936-Decree referring cause to W. H. Mann,. 
Commissioner ( See reports of this com-
missioner for dates of taking deposi-
tions.) 
29, 1937-Decree making executors of Mary E. 
Poole and T. F. Knock parties. 
28, 1937-First report of Commissioner Mann. 
11, 1937-Rule requiring .J. W. Y. Poole, Execu-
tor, to file reports. 
13, 1937-Report of J. W. Y. Poole, Executor (for 
period Jan. 1932-J uly 1937). 
13, 1937-Supplemental Report of said Executor. 
15, 1937-Decree ( resale of real estate). 
i:Ll, 1937-Petition of Lee's Mill Pond 
11, 1937-Decree filing same. 
7, 1938---Decree authorizing removal of dilapi-
dated building. 
14, 1938-Commissioner's report-there was filed 
with report certain plats, etc., not 
deemed material here. 
29, 1938-Deeree confirming sale of real estate. 
26, 193S-Decree of partition. 
4, 1938-Report of sale by special commissioner. 
4, 1938-Decree confirming sale of real estate. 
8, 1938---Decree directing· release of certain judg-
ments. 
17, 1938-Report of sale of real estate. 
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23. June 
24. June 
25. June 
26. June 
27. June 
28. July 
2.9. July 
30. July 
31. July 
32. July 
33. Aug. 
34. Aug. 
35. Aug. 
36. Aug. 
37. iSept. 
37. Sept. 
38. Sept~ 
39. Oct. 
40. Oe.t. 
41. Oct. 
42. Oct. 
Oct. 4a I: •• 
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44. Nov. 
45. Dec. 
46. Dec. 
47. Jan. 
48. Jan. 
49. Feb. 
50. Feb. 
17, 1938--Decree confirming sale. 
17, 1938-H,eport of sale of real estate. 
17, 1938-Decree confirming sale of real estate. 
21, 1938--·Decree allowing fee to William Old. 
23, 1938-Decree allowing certain disbursements. 
6, 1938-Decree directing special commissioner 
to take over securities held by J. W. Y. 
Poole, Executor. 
9, 1938-Decree directing sale of certain ·securi-
ties. 
13, 1938-Decree directing sale of certain securi-
ties. 
27, 1938--Report of sale. 
27, 193S--·Decree confirming sale. 
1, 1938-Decree directing sale by trustee. 
11, 1938-Report by Com.missioner Mann as to 
certain real estate. 
11, 1938--Decree directing sale. 
16, 1938-Decree making· suit vacation cause. 
17, 1938-Report of sale. 
17, 1938-Decree confirming sale. 
27, 1.938-Decree confirming certain disburse-
ments. 
12, 1938-Petition filed by Petersburg· Hospital, 
Inc., and decree filing same. _ 
14, 1938-Decree-new. parties. 
21, 1938-Decree directing· certain disbursements. 
22, 1938-Petition-making offer for securities 
and decree accepting same. 
'1!7, 1938-Petition of Samuel Burwell filed. 
22, 1938-0rder of publication ag·ainst Lucille 
Wolff and :Morton Wolff. 
7, 1938-Decree accepting offer for securities. 
8, 1938--Report of sale of securities-decree con-
firming same. 
11, 1939-R,eport on sale of certain real estate. 
16, 1939-Decree directing sale. 
1, 1939-Report of sale. 
1, 1939-Decree. 
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51. Feb. 
52. Mar. 
53. Mar. 
54. Apr. 
55. Apr. 
56. Apr. 
57. June 
58. June 
59. June 
60. Sep. 
61. Sep. 
62. Oct. 
63. Oct. 
64. Oct. 
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65. Nov. 
66. Dec. 
67. Dee. 
68. Dec. 
69. Jan. 
70. Jan. 
71. July 
72. July 
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7, 1939-Decree allowing fees to Willis W. Bo-
hannan and John Blair Mason. 
4, 1939-Report of sale. 
4, 1939--Decree on same. 
3, 1939-Report of sales. 
6, 1939-Report of sale. 
61 1939-D~cree confirming sale. 
13, 1939-Report of receipts and disbursements. 
13, 1939-Decree directing payment of funds to 
Clerk. 
26, 1939-Decree directing sale. 
27, 1939-Dooree directing· sale. 
29, 1939-Decree directing sale. 
2, 1939-Petition of John J. Doyle, Receiver of 
First National Bank and Trust Com-
pany of Petersburg. 
2, 1939-Decree making John J. Doyle, Receiver 
of First National Bank and Trust Com-
pany of Petersburg, party complainant 
in place of W. A. Bond, former Receiver 
of said bank. 
15, 1939-Report of R. G. Bass, Clerk. 
13, 1939-Report of R. G. Bass, Clerk. 
9, 1939-Final Report of Commissioner. 
19, 19:39-Exceptions to Commissioner's Report of 
December 9, 1939, :filed by counsel for 
John J. Doyle, Receiver of the First 
National Bank and Trust Oomp_a_rry~ ..:~i 
Petersburg·. 
22, 1939--Decree directing- certain disbursements. 
5, 1940-Report. 
5, 1940-Dooree. 
12, 1940-Petition filed by John J. Doyle, Receiver 
of the First National Bank and Trust 
Company of Petersburg, and Paul Roper 
against Petersburg· Savings and Ameri-
can Trust ·Company. 
12, 1940-Exceptions to Commissioner's Report of 
December 9, 1939 filed by Paul Roper. 
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72. July 
73. July 
74. July 
75. July 
76. July 
77. July 
78. July 
79. July 
80. July 
81. Aug. 
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82. Aug. 
83. Feb. 
84. Feb. 
85. Feb. 
86. Mar. 
87. Mar. 
88. June 
12, 1940-Decree directing issuance of process 
against Petersburg Saving·s and Ameri-
can Trust Co. 
25, 1940-Report of Special Commissioner. 
25, 1940-Report of Special Commissioner. 
25, 1940--Decree on same. 
25, 1940-Decree on same. 
2·9, 1940-J\fotion of Petersburg Savings and 
American Trust Company. 
29, 1940--Decree dismissing motion of Petersburg 
rSavings and American Trust Company. 
29, 1940-Decree allowing counsel fees. 
31', 1940-Decree directing certain disbursements. 
5, 1940-Decree dealing with exceptions. 
9, 1940-Decree dealing with exceptions. 
12., 1941-Decree relating to certain securities. 
12, 1941-Decree relating to certain securities. 
14, 1941-Decree. 
3, 1941-Report of Clerk. 
6, 19·41-Report of Clerk. 
12, 1941--Decree and opinion on Isle of Pines mat-
ter. 
( 0) The following stipulation: 
''That pursuant to decree entered on the 14th day of Feb-
niary, 1941, distributing· all of the assets of the Estate of 
·w. E. Poole, except the judgment ag·ainst P. H. Drewry en-
tered in the decree of June 12, 1941, the sum of $921.84 was 
paid to Philip Freeman, attorney for Petersburg Hospital, 
Inc., representing a dividend based upon the full amount of 
t11e note of $3,500.00 referred to in the petition of P. H. 
Drewry, held by Petersburg· Hospital, Inc., upon which P. 
II. Drewry and Estate of W. E. Poole were jointly liable, and 
on account of which, P. H. Drewry, in June, 1940, paid the 
sum of $2,500.00. P.H. opposed the entry of the said decree 
of distribution, on the sole ground that a distribution of all 
of the assets of the estate of W. E. Poole would leave no 
fund from which he might recover costs of this appeal in 
tJie event of a. reversal. He neither objected nor consented 
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to any particular item of disbursement, no ques-
page 63 ~ tion having been raised thereto.'' 
State of Virginia, 
WILLIAM OLD 
Counsel for P. H. Drewry and J. W. Y. 
Poole, Executor of W. E. Poole. 
WILLIE W. BOHANNAN 
Counsel for John R. Doyle, Receiver of 
First National Bank and Trust Com-
pany. 
· City of Petersburg, to-wit: 
I, Robert G. Bass, Clerk .of the Hustings Court of the City 
of Petersburg, in the State of Virginia, do hereby certify 
that the foregoing· is a true and correct transcript of the 
record and proceedings, except such parts of the record and 
proceedings· omitted as per ''STIPULATION'' (agreed upon 
between Counsel in said cause), in· the Chancery Cause now 
pending in the said Court under the style of ''First National 
Bank and Trust Company, of Petersburg, Virginia, Com-
plainant, against J. W. Y. Poole, Executor, etc., et als., De-
fendants'', as I was directed to transcribe. 
Given under my hand this 3rd day of September, 1941. 
ROBERT G. BASS, Clerk. 
Fee for tl1is Transcript $30.00, and paid by Defendant, P. 
H. Drewry. 
A Copy-Teste: 
l\f. B. WATTS, C. C. 
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